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FOOTNOTES LES 


Ae INTRODUCTION AND OVERVIEW 


This paper examines the effectiveness of the civil 
liability mechanism as an incentive for maintaining compe- 
tence in four Ontario professions: accounting, architecture, 

: F Vr : 
engineering and law. For the purposes of this paper pro- 
fessional competence includes both care and skill. 
"Protessional(s) .°. . are required 
not only to exercise reasonable care in 
what they do, but also to possess a mini- 


mum standard of special knowledge and 
ability.", 


Care refers to the effort and the time taken by a practitioner 
of given competence in supplying his or her professional 
services, Skill has been described as "that special compe- 
tence which is not part of the ordinary equipment of the 
reasonable man, but the result of aptitude developed by 
special training and eoeet ence, This paper concludes 

that civil liability can provide an effective competence 


incentive in both of these important respects a: €ertain 


recommendations for reform are implemented. . hati 


The paper Ascent as es Part B provides a 
theoretical perspective of the civil liability mechanism as 
a competence incentive. The various factors that can poten- 
tially detract from the mechanism's overall effectiveness in 
this regard are described. Each of the four professions is 
then examined in Part C with a view to identifying the extent 


to which these constraints are present in the actual practice 


of the particular profession. An overall evaluation and con- 
clusion is provided in Part D, and the recommendations for 


reform are itemized inwrart se. 


The concern of this paper is of course related to 
two other studies being undertaken for the Professional Or- 
ganizations Committee. One is Professor Barry Reiter's study 


of the professions' disciplinary mechanisms and the other is 


a study of issues of re-certification and continuing education. 
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B. CIVIL LIABILITY AND PROFESSIONAL COMPETENCE: A THEORETICAL 
PERSPECTIVE 


i. Ciyii Liability and Deterrence 


The characterization of civil liability as a market- 
incentive form of deterrence, and thus a significant mechanism 
for encouraging minimum standards of competence in the delivery 
of professional’ services, should not;*in theory at least, be 


doubted. As Professor Prichard explains: 


"Civil liability should stimulate both care 
and competence. The stimulus is the threat 
of an award of damages against the profes- 
sional and the stigma in both the profession 
and the community ia a judicial determination 
of fault.", We 


ee! be fala oy, 


OC Eero ate 


Serious doubts about the civil liability sanction as a viable con- 
petence incentive are, however, being voiced. The current crisis 
in American malpractice insurance has unleashed a literature that 
abounds with diametrically opposed evaluations of the professional 
malpractice eK ot and its relationship to continuing competence. 
One commentator has suggested that "good doctors practise good 
medicine in spite of,not because of,the threat of ap cea ot? 
and that "it is questionable whether a deficient or careless doctor 
can be made to practise good medicine by an external threat."® 
Similarly, Ontario's Committee of the Healing Arts made the obser- 
vation that, at least in the U.S., the malpractice action had reduced 
the quality and medical care and that "for all intents and purposes, 
the malpractice action may be ignored in any realistic assessment 


2 A diametrically opposite 


of the adequacy of existing controls." 
point of view was taken by a California Select Committee on Medical 


Malpractice: 


"At the present time, malpractice liti- 
gation is: clearly the most signiticant 
external pressure prompting physicians 
to practice quakity medicine." , 


The controversy cannot be resolved in the absence of careful empi- 
rical research. Unfortunately the research to date has yielded 
conflicting ‘results. sAsestudy »conducted gine 1962 by,PErofessors 
Schwartz andeSkolnikvtound thatjaymalpractice,.judgment had uno 
adverse effect upon, the doctors! epractigeseand,~that..~andecd gin 
some cases the practices tupe eve nne In 1977, however, Professor 
Reder's economic analysis of medical malpractice cases 
demonstrated that the deterrent effects of professional civil 
liabiliteyare quite-—substantial, His study found that. “doctors 
invest in training in, order *eowlamit the’ risk of penalty for un— 
satisfactory performance and invest more the greater the expected 
pene oan 
Where does one go from here? The most that can be said 
at this stage of the debate is that there is indeed a genuine un- 
certainty about the relationship between civil liability and con- 
tinuing professional competence. And it may well be that much of 
the, dissatisfaction with the civil, Plability mechanism 1s 93° more 
general dissatisfaction associated with the overall inadequacies 
of thermalpractice action as a :.compensation vehicle. tt is «certainly 
beyond dispute that the personal fault-oriented malpractice action 
is an extremely inefficient method for compensating victims of 
professional action taaae Thus, if compensation was the sole reason 
for the use of the civil liability mechanism, one would be quite 
justiived.in ioinine the ichorus of .criticicn. But compensation 


is not the only rationale for the malpractice action. As 


Professor Keeton explains: 


"Law generally, and tort law particularly, 
must accommodate multiple interests and 

objectives. No one principle relentlessly 
pursued will achieve an acceptable acconm- 


° W 
modation. 15 


The malpractice action and the consequent potential for civil lia- 
bility in the form of a damages award perform an important economic 
function that stands apart from any compensation rationale: the 
y oe ; 16 

deterrence of non-cost-justified accidents. Even Professor 
Calabresi who has subjected the "stigma-spewing approach"! of 
the malpractice action to his rigorous scholarship concedes the 
following: 

"I am not convinced that we can readily 

den0re the pessibility that, financial 

incentives established through the allo- 

eation of liability. for [professional] 

maloccurrences are important to the 


achievement of that level of . . . care 
that our society desires.",, 


The reason why few, if any, of the commentators that have regis- 
tered their dissatisfaction with the civil liability mechanism 
would argue for its wholesale abolition in the context of profes- 
Sional regulation is simply stated: tthe alternatives might prove 
to be more deficient. Thus at the end of the day the relevant 


question achieves a sharper focus: 


"The question is not whether the other 
means of control are more or less effective 
than tore daw... ... the question is whether 
they are so effective as to make tort law 
superfluous or whether tort law may have a 


place as a complementary system of control 
ia 


Sd e ° * 59 


What are the alternatives to:the victim-initiated, exter- 
nally imposed civil liability sanction? Professor Reiter's paper 
and the working paper on re-certification explore the relative 
effectiveness of two internal regulatory mechanisms: discipline 
and continuing education. They conclude that exclusive reliance 
upon these internal or self-regulatory mechanisms will not achieve 

4 , i é 20 
the optimal solution to the continuing competence problem. Other 
writers have reached the same conclusion: internal professional 
regulation per se does not ensure adequate minimum standards for 
5 Pg maa ; 
skills, methods or performance. Ivan Illich makes the same 


point but “more “dramatically: 


"Professional self-policing is useful 
principally in ‘catreninge the vrossit wa i0— 
competent—-the butcher or the “outright 
charlatan. But as has been shown again 
and again, it only protects the inept and 
cements the dependence of the public on 


their servic Le 
sl at a 


Although the paper by Professor Reiter provides 
important insights relating to the reform and overall improvement 
of the internal mechanisms that are properly concerned with conti- 
nuing competence, the need for a complementary external competence- 


? : f ’ Z ’ : 
incentive is recognized. 2 Or’, putting “the potut dirrerent yy: 


"The professions would do well to refrain 
from claiming total supervision of the 
processes for dealing with [professional ] 
incompetence. The public is now too wise 
to allow the fox to guard the henhouse.", , 


In sum, given the apparent absence of any superior, alternative me- 
chanism, civil liability should in theory play an important role 
in the supervision and maintenance of professional competence. 


The important question, however, is whether the civil liability 


mechanism, will in fact vindicate its theoretical prescription, 
when it is forced to operate in the real world of professional 
practice. This depends on a great many factors or determinants 
that stand ready to influence, impede and generally detract from 


the theoretical effectiveness of the civil liability mechanisn. 
ho S 


TS Vir Wok ee ae f2-o« ay 
we rte ' 
In order to understand better how the civil liability 
Sanction operates in each of the four professions under study, 


the range of variables that could constrain or indeed cripple the 


Civil liability mechanism will be briefly surveyed. 


va Factors Limiting the Effectiveness of the Civil 
Liability Mechanism 


Various constraints exist in the context of actual pro- 
fessional practice that detract from the effectiveness of civil 
liability as a competence incentive. Because this incentive is 
mainly financial, it follows that two of the major determinants 
of effectiveness will be (1) the nature and extent of the profes- 
sion's liability insurance scheme and (2) the degree to which a 
competitive market exists in the delivery of the profession's 
services. There are, however, other factors as ett. The effec- 
tiveness of the liability sanction is dependent upon a wide range 
of variables scattered throughout the iitigational and post-— 
litigational process. These factors can be grouped and described 
as follows: (1) factors affecting victim-initiative (i.e. injury 


recognition and its attribution to professional incompetence) ; 


(2) factors relating to the adjudication process (i.e. the scope 

and content of the liability rules and the procedural prerequisites) ; 
(3). factors affecting the financial Ampact on cle individiae pio 
fessional defendant (i.e. the nature and extent of liability 
insurance); (4) factors reflecting the response of the profession 

as a whole (i.e. the nature and extent of the ‘gigtitatieniaes displayed 

by the profession's governing body). Each of these four categories 


deserve a brief amplification. 


(i) Factors Affecting Victimn-iInitiatirve 


Civil liability is a private enforcement mechanism. 18 5 
relies exclusively on victim eats vere Whether or not this 
mechanism can be an effective competence incentive for a particular 
profession will-dependeat--thesoutseteupon “the “sophistication jer the 

har ap duredtcoa 

clientele being serviced by that profession. Several questions are 
relevant. How informed is the clientele? Is the "victim" of a 
professional's incompetence able to recognize an “injury?" Is he 

or she able to attribute the injury to professional negligence? 

The recognition and attribution factors are of paramount importance. 
"To the extent that the victim is unable to identify and evaluate 
his injury, the [civil liability] méchanism fails both because only 


a portion of the potential meritorious suits will be brought and 


those that are brought will arise in a haphazard manner." 


Even if the victim manages the identification and attri- 
bution hurdles, there are other impediments. Will he be able to 


find counsel? Is it difficult to find lawyers who are willing to 
° 
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counsel a malpractice action against other professionals?™~ Against 


other lawyers? And what about the costs barrier? Do the costs 


rules encourage or discourage meritorious suits? To what extent 
are contingent fee arrangements permitted? And, finally, are 
there any difficulties in collecting and presenting the necessary 
evidence? To what extent does a "conspiracy of sileneet*’ prevail 


in the particular profession? » 


(2) Factors Relating to the Adjudication Process 


Once the professional malpractice action has been insti- 
tuted and the court has assumed its traditional adjudicative function, 
several more variables can materialize to limit the effectiveness 
of the civil liability mechanism. In this context the relevant 
factors that deserve examination are both substantive and procedural. 
An important example of the former are the court-imposed liability 
rules that set out the standard of care expected of the allegedly 
negligent professional. In general terms the standard of care 
that is relevant to the practice of accountancy, architecture, 
engineering or law--indeed all professions--is the same and has 


been stated as follows: 


"Every person who enters into a learned 
profession undertakes to bring to the exer- 
cise of it a reasonable degree of care and 


e ii 
skill. 28 


The general test of what is a ee yn of care and skill'V 
Abamonicle det ub C6 7 

is that displayed by the average practitioner in the particular 

profession. And, as Professor Glos explains, "the standard may 


vary from calling to calling depending on the degree of knowledge 


y . 
and perfection attained in the particular calling." - This means 


= H1 oh = 


that the nature and the extent of the civil liability potential may 
vary quite dramatically from profession to profession. In’ the? exa= 
mination of this issue in the context of accountancy, architecture, 
engineering and law it will be instructive to ask the following 
questions: How has this general standard of care been applied in 
fact? Broadly? Narrowly? How wide is the scope of scrutiny? 

Are any of the professions immunized from liability for certain 
types of otherwise negligent conduct on grounds of "public policy"? 
To what extent have any of these factors limited the effectiveness 


of the civil liability mechanism as a competence incentive? 


Closely related to these substantive aspects of the adju- 
dicative process are several procedural factors: (1) the extent 
to whleneprivity Of "contract 1s 4 prerequts uce omer imposition 
of civil liability for professional ‘negligence and, (2) the extent 
and judicial“interpretation of the limitation **perrode siap have 
been statutorily imposed to expedite civil litigation. Again, 
the relevant question to ask in the context of each of the four 
professions under study is whether these factors have in fact 


limited the effectiveness of the civil liability mechanisn. 


G3) The Individual Defendant and Liability Insurance 


Finally one comesto one of the most important determinants 
of effectiveness: tprofesstonal Itability insurance. Even if the 
malpractice action succeeds and the defendant is found CLYLoLY 
liable, the all-important financial incentive will be minimized 


and, possibly, eliminated if the professional is able to insure 


a 


against the damages laa This is not to say that every in- 
surance package carried by an accountant, architect, engineer 

or lawyer will have this effect. Whether or not the particular 
insurance scheme will in fact frustrate the incentive-rationale 

of the civil liability mechanism will depend on a number of specific 
factors: Is it a mandatory insurance plan? Are the premiums risk- 
woreda et Is there a substantial, uninsurable deductible requirement? 
The examination of the insurance packages carried by accountants, 
architects, engineers and lawyers will emphasize the importance of 
these variables. To the extent that a particular insurance plan 
employs a non-experience premium rating or permits a nominal or 
non-existent deductible, the financial incentive rationale of the 
civil liability mechanism as a means of encouraging or continuing 


competence is virtually eliminated. 


(4) Factors Affecting the Response of the Profession 
as a Whole 


To achieve optimal utility, the civil liability mechanism 
must trigger a competence response not only at the individual level 
but at the level of the profession as a whole. Continuing profes- 
sional competence is unattainable unless the incidents of indivi- 
dual professional malpractice can be collected, identified and 
evaluated in a systematic manner in order to provide the necessary 
direction for the implementation of loss control seminars or con- 
tinuing education BO or aay Several factors are at play here. 
First, there is the profession's attitude towards compulsory 


insurance. With a universal-mandatory insurance scheme the 


= 1 = 


requisite claims and loss-by-origin data is not only more easily 
attainable but reflects more accurately the total incidence of 


malpractice. 


Second, it is relevant to ask whether the profession's 
insurance arrangements include a substantial self-insurance com- 
ponent. "*fo *tirel extent that the profession as a whole undertakes 
a significant self-insurance arrangement, the’ mncemtive for s'trijcte: 


scrutiny and appropriate corrective efforts is increased. 


fi a ahs Me and of paramount importance, is the nature and 
the extent of the inter-relationship between the profession and 
its insurance carriers. Does the insurance carrier provide the 
profession with all the data that is necessary for effective loss 
control? Are the claims files systematically reviewed with a view 
toward professional education? Has a loss control program been 
instituted? Are loss control bulletins distributed in order, 10 
advise the profession of recent developments or pauetcubara zed 
problems? 

The fourth and final factor that’ can Limite the effective— 
ness of the civil liability mechanism as a competence incentive 
for the profession as a whole is the nature and extent of the pro- 
fession's disciplinary proceedings. The effectiveness of the civil 
liability mechanism is increased if the disciplinary body views 
professional incompetence as a matter properly falling within its 


jurisdiction and acts accordingly. 


* [3 °o 


Given this theoretical overview of the relevant factors 
that can limit the efféctiveness of the civil liability sanction, 
one can now proceed to an examination of the civil liability 
mechanism as it actually operates in the practice of accountancy, 


architecture, engineering and law. 


RAEEEKRKEKRERAKKKERKEEER 
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Cc. THE CIVIL LIABILITY MECHANISM IN PRACTICE 


Le fhe Accounting Profession 


It should be made clear at the outset that this discus- 
sion of civil liability and the professional competence of Ontario 
accountants will have a fairly narrow focus. Because the primary 
concern is public liability and its consequences, it follows that 
the examination of the liability mechanism will be restricted to 
that part of the accounting profession that is licensed to practice 
public A SCOUT Although there are seventy-one licensed C.G.A.'s 
within this category (as of February 1978)°> the professional group that attracts 


primary attention are the Chartered Accountants:>° 


Among Ontario C.A.'s, professional liability has not yet 
achieved the near-crisis dimensions that now plague the C.P.A.'s 
south of the border. In the U.S., of course, professional liabi- 
lity has been a matter of serious concern to accountants for several 
years. The American Institute of Certified Public Accountants 
reports that the future for professional liability is less than 
eo Liability awards of five or ten million dollars or settle- 
ments as high as $30 million are no longer ep recptetiueea The number 
OL * ClPTAT! S in private practice is ire premiums have been 
done ee and federal scrutiny of the profession has been increa- 
singe. The chairman of the House Commerce Sub-committee on Over- 
sight and Investigations has recently issued this warning to 
AMGPICER “Ceres. 6: 

"Tf the accounting profession cannot 


adduce persuasive evidence that it is 
taking effective steps on its own to 


2 2. 


improve the quality of its audit work and 
the responsiveness of accountants to public 
needs, [I will] introduce legislation in 
Congress to create a self-regulatory or- 
ganization under direct SEC oversight."), 


Fortunately the concern over professional liability has not achieved 
these same proportions in Ontario. Indeed in 1970 the ICAO's Spe- 
cial Committee on Professional Incorporation and Professional Lia- 
bility concluded that liability insurance was amply available and 
the overall situation was Weatisfactory'. > The situation has de- 
teriorated considerably in the last several years with the ICAO 
feeling, in part at least, the impact of the American professional 
iia@bility crisis. This point will be amplified in the diecussion 
of isuyenee The more immediate concern is to examine the 
effectiveness of the civil liability mechanism as a competence 
incentive for Ontario accountants. The theoretical perspective 


described supra in Part B will be employed. 


(1) Victim-Initiative Factors 

C1) SCiPents Sophistitation. To what extent is the 
victim able to (a) recognize the existence of injury and (b) 
conclude its cause to be professional negligence? The number 
of accountant malpractice actions that have been reported in 
Ontario would suggest a remarkably unsophisticated clientele: 
only four such cases since OA age And of the four, three were 
brought by fairly large corporate plaintiffs. But this cannot 


be a meaningful measure of victim-initiative or client sophisti- 


cation for two reasons: (1) a sizeable number of malpractice 


—eah6n= 


actions may go unreported and (2) an even larger number may be 
settled ,out-oOficourt. sfOn this reason it fis “suggested that ia 
more accurate measure of victim-initiative potential would focus 
on client type and client behaviour. The survey data compiled 


by POC research teams is particularly relevant. 


The data show that on average over 90% of the C.A.'s 
billable time is devoted to business clients and only 4.52% to 
fnaiviawalehe’ Whethér “the ofirm has “only one (CeAvsortl501GsAsls, 
‘business clients account for 87.2% to 92.6% of the firm's gross 
and individuals “from ‘22° to sigma” To the extent that business 
clients are better informed with respect to financial matters 
than most individuals, they are better able to clear the "recog- 
nition" and "attribution" hurdles discussed earlier. The POC 
data describe an accounting clientele that is on balance fairly 
well-informed: (1) mwost_of the respondents to the survey felt 
that they had adequate information available to them when selec- 
ting an Bee tee: Pra mae (2). more than half.of those surveyed felt 
that! theyiweresablelto,qualdtatiyvyedyegevaduate fheir accountant s 
wotlk) (3) although most of the respondents were satisfied with 
the accountant's services, a substantial portion of the 3/74 that 


had encountered some problems in their dealings with accountants 


were sufficiently well-informed to switch firms. 


(ii) (Uther -Factore. The other factors eLtectine vicrin-— 
initiative explained in Part B were (1) the diffticutty in obtaining 
legal counsel interested in taking a professional malpractice 


case, and (2) the costs barrier. Neither of these factors is 


Pe a ae 
significant in the instant context. The experience to date both 
in the U.S. and in Canada suggests an ample supply of lawyers 
that would litigate an accounting malpractice action as they 
would any other civil suit. ‘As “forthe costs barrier, it is 
less of a problem where,as here,the typical client-plaintiff 
would be able to deduct legal fees as an expense of doing busi- 
ness. The contingent fee arrangement, although attractive in 


Principles: is not as important a vehicle here as it may be in 


, : , : : a2 
our examination of architecture, engineering or law. 


(2) Factors Relating to the Adjudication Process 


id) Ge the Standardeot.CGare,..As noted. earlier, the 
judicially-imposed standard of care for Ontario C.A.'s is "the 


care and skill to be fairly expected from a practitioner of 


Dh) 


reasonable competence." The Special Committee on Professional 


Incorporation and Professional Liability described the nature of 


the more typical negligence claims that are made against a public 


accountant: 


"The most usual claims which may be made 
against a public accountant, not neces- 
sarily in order of their size or impor- 
Lance... 2nclude ¢ 


1. Auditing deficiencies as a result of 
which -- 


(a) defalcations were not detected; 


(b) overstatement of assets or under- 
statement of liabilities were not 
discovered. 


2. Failing to ensure that proper accoun- 
ting principles have been applied, as a 
result of which -- 


ero. bees 


(a) improper balance sheet or income 
statements were issued; 


(b) inadequate disclosure of informa- 
tion or inadequate supplementary 
information by way of footnote failed 
to make the statement clear, where he 
has not qualified or disclaimed an 
opinion. 


3. The advice which was given was wrong 
(e.g. in taxes or management consulting). 


4A... Failing: to file returns or report an— 
formation known to the auditor.",) 


The need for a flexible yet rigorous standard of care and the 
judicial tendency to demand more of the "reasonably competent 


practitioner" can be explained as follows: 


"Modern accounting techniques have 
created a vast broadening of "reasonable" 
accounting methods and thus have fostered 
greater opportunities to mislead the pub- 
lic. The "generally accepted accounting 
principles" that underlie all corporate 
financial statements are now SO numerous 
and vague that even the most closely- 
scrutinized financial statements can be 
misleading. As the accounting profession 
becomes increasingly enmeshed in complex 
problems involving a plethora of valid 
techniques to achieve their solution, 
however, its responsibility to serve 
the public interest and, thus the poten- 
tial scope of its’ Ivabibity, WWaer grawn 
accordingly.".. 


The 19th century judicial caution that an accountant “ier 
watchdog but not a weddanioucate has yielded to the demands 
of 20th century finance. The recent decision of the Supreme 


Cotrt of Canads iu “"Haiterr. paaeeeare reflects the conscious 


judicial shift. toward. stricter scrutiny. As Dickson J. explained: 


ek pee 


"The day when the accountant served only 
the owner-manager of a company and was ans- 
werable to him alone has passed. The con- 
plexities of modern industry, combined with 
the effect of specialization, the impact of 
taxation, urbanization, the separation of 
ownership from management, the rise of pro- 
fessional corporate managers, and a host of 
other factors, have led to marked changes 
in the role of responsibilities of the ac- 
countant, and in the reliance which the 
public must place upon his work ... 


With the added prestige and value of 
his services has come, as leaders of the 
profession have recognized, a concomitant 
and commensurately increased responsibility 
to the public. ", 4 


(ii) Liability to Third Parties. In Haig v. Samterd” 


the Court adopted the reasoning employed in Hedley Byrne v. 
Geller?” and unanimously accepted the view that a public accoun- 
tant owes a duty of care not only to those who employ him but 
also to that “limited Pleas of third parties that the accoun- 
tant knows will rely on his a Although the Supreme Court 
stopped short of declaring that it favoured liability in negli- 
gence up to the full limits of foreseeability, the decision in 
Haig v. bamtben is nonetheless significant. The ICAO has re- 


cently suggested that Haig "indicates a drift very much towards 


"liability for an indeterminate amount for an indeterminate time 


64 : 
to an indeterminate class'", This may be somewhat of an over- 
statement but one cannot deny the accuracy of the following ICAO 


observation: 


"The unmistakeable trend in the common law 
is an evolution towards increased exposure 
to third-party liability on the part of 
public accountants."/, 


As one commentator has noted: 


"The Haig decision undoubtedly will encou- 
rage further exploration of the limits of 
idabtbbty” to: ithiaid pasntde si +f om area lLigence 
and error and will impose both a heavier 
duty of care and a more onerous financial 
liability on persons carrying on a profes- 
sion and whose reports are relied upon by 
persons other than those with whom they 
haiv ef sai dda rect: icont naict ual fom fiduciary 
relationship.";— 


Ci itt 9 Teiveisthat bon sPemntiods,. The Haig decision is also 
relevant to a discussion of whether or not any statutorily im- 
posed limitation periods could detract from the effectiveness 
of the civil liability mechanism as a competence incentive. In 
Ontario the general limitation period for actions in contract 
OF £Ort is sis eye ge! and the generally accepted rule is that 
time starts to, run..when.*the, scauset,of action eks Pe Capen Since 
most professional negligence actions are said to lie in contract 
and since the cause of action is complete when the contract has 
been breached , (i.e... when, the, nee ld gencejoecuns eaters six-year ti 
mitation period may impose some hardship in those cases where 
the injury is only discovered after the statutory period has 
passed. These cases will occur less frequently in the context 
of accounting than in any of the other professions under study 
simply because there is a greater immediacy to the client's 
quality evaluation of the services rendered. BUaGLUS, for 
example, are conducted annually. Serious irregularities 
would in all likelihood materialize in the succeeding audit 
and certainly within six successive audits. And, with respect 


to non-client or third party reliance injuries, since the 
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basis of the action--negligent mis-statement--is tortious, the 
limitation period will not start to run until the financial 
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injury occurs in fact. Thus, for accountants at least, the 
limitation. factor is not a significant constraint on the effec- 


tiveness of the civil liability mechanism as a competence incen- 


tive. 


3) The Individual Accountant and the Insurance 
Factor 


We have already suggested that the existence Of ‘a_pro= 
fessional liability insurance plan could playa erucial role 
in determining effectiveness of the civil liability sanction 
in the context of that Sub es! kon na What is the situation 
with respect to ¢C.A,'s,in ouRerias. 4 Although we do not 
have access to all the necessary data, the following points 
can be made: 

(i) Professional Liability Insurance. Fizsit Gt 

Salil egnliability insurance is not canedleesae The “ECAO, in. CoOn= 
junction with the Canadian Institute of Chartered Accountants, 
offers a group insurance plan available in amounts from $100,000 
to 510 million with ne deductible. The plan is underwritten by 
Lloyds of London and marketed in Canada through J.H. Minet & Co. 
The Lloyds-Minet chan has only been in operation for three years. 


Their predecessor was General Secruité Lteé of Montreal. 


Of the 1200 "firms" practising public accounting 


in Ontario, 681 are participating in the Lloyds-Minet elems 


It should be made clear that many of the larger firms, because 


Oey ty 


of their size and the peculiar ramifications of international 
practice, carry "custom made" policies, some with Lloyds-Minet, 
some not. For the 681 firms covered under the Lloyds-Minet plan 


a breakdown of the level of coverage by the number of firms is 


as follows = 
Level of Coverage Number of Firms he 
S$ 100,000 143 Zt 
500,000 Pa 5 40 
1,000,000 L9Y. 28 
2,000,000 54 8 
5,000,000 14 2 


10,000,000 ij 1 


681 100 


Since a majority of Ontario C.A.'s are covered under 
the Lloyds-Minet plan and since very little is known about the 
other insurance carriers, it may be instructive to consider the 
scope and content of this prevalent insurance package. Under 
the Lloyds-Minet policy an accountant is insured against all 
claims arising out of any error or omission, negligence, breach 
of .contrnact (or warranty of cauthoritey cebreach sol “heust tee tcon— 
mitted,.in ,good, faith .,bibel » slander sor pdefanation tof *character . 
It is a "claims made" type of <insurance policy as opposed ‘to the 
nore, traditional, .'taceurnnence’) sp okiey 7 re diclainms made” mobidey 
limits coverage to claims that are actually made within the term 
of.,.the »poLicy.. This is in contrast to occurrence-type policies 
which provide coverage for all claims arising out of errors or 
Omissions committed during the term of the policy. The primary 
advantage of the claims-made policy is to the insurer in that 


it removes the uncertainty over the adequacy of current rates 
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by reducing the long-tail effect of most malpractice claims. 

A substantial disadvantage is suffered by the insured profes- 
sional since he will have to maintain coverage even after leaving 
professional practice. The growing crisis in North American pro- 
fessional liability insurance has standardized the "claims made" 


feature for the four professions under study. 


(ii) Premiums and Rating. To what extent are the pre- 

miums risk or experience rated? Lloyds-Minet has distributed a 
"self-rating ame™ @ which suggests that the only criterion 
utilized in the calculation of one's annual premium is size of 
firm. Thus a one-man operation would pay $212 per annum for 
the basic $100,000 coverage and a ten-man firm would only pay 
$117 per accountant for the same level of sevciaaa Other 
combinations of coverage level and firm size are also provided 
or easily calculable. It is important to note, however, that 
although 94% of all policies issued in 1976 by Lloyds-Minet 
used only a size criterion for premium-rating, some Cig. Ga) 
were individually rated. As the CICA informational brochure 
explained: 

"Firms with certain consulting arrange- 

ments, international involvement, or a 

history of actual or possible claims 

may be offered amended policies at 

higher but competitive rates." 9 
The six per cent that were individually rated had this reflected 


in the specific alterations to the policy, e.g. size of pre- 


miums, deductibles and cancellation clauses. 


Sera 


(111 )eo Cladms (ds toxy . Pinglis at is inet riculv es to 
describe briefly the Lloyds-Minet claims history. Data obtained 
from the ICAO reveals the following: (1) the last eight years 
have yielded only 46 claims of which 36 are still open; Co the 
claims by origin suggest that the three main areas of alleged 
negligence are accounting errors, undetected defalcations 
and income tax matters; (3) the total amount reserved or paid 
outy Gi o80S3 12198 28ce0G) wohey average, claim gsize 15 26.54/69 ..05;, (5) in 
the last five years the average claim size has increased by less 


than $600. °7 


Notwithstanding this fairly impressive claims history, 
the Insurance Committee of the ICAO is currently experiencing 
considerable difficulty in re-negotiating a similar package with 
Lloyds, for) the future. It “appears “that *the-deterloration of 
the professional liability insurance market in the’ U-s. has had 
serious repercussions at the international re-insurance level 
and these repercussions will soon be felt by Ontario accountants. 
The -.CAO will, havetno difficulty tin*locating*an uUnderwretes 
(Lloyds and others have expressed interest) sPthe* diatiienuity 
will be in their efforts to avoid substantial premium increases 
and higher deductibles. At time of writing, these negotiations 


were still contimwinn.== 


ee 


(Qjeatactors; Atiecting the Response. of, the 
Accounting Profession as a Whole 


This paper has already suggested at least four factors that 
would affect the degree to which the profession would collec- 
tively respond to the impact of civil liability sanctions and 
thus increase their overall effectiveness as competence incen- 
tives: compttiseory Liabitity insurance, the extent of any celf- 


insurance component, the relationship with the insurance carrier 


did the jurisdiction of the protession’ s disciplinary Rody es 


(1)* Compulsory Insurance. This question was con- 


sddereduan 29700 bythe Special Committee ‘on Professional Incor= 
poration and Professional Liability. The Committee concluded 
that on balance “there is no need at this time to have compulsory 
5 ‘ag Pens, ; ; 
insurance for all practising accountants. Their reasoning was 
as. foitiows: 


"We have considered the possibility of having 
aac OMplnL SOT. Or OUP, pLane for, alld chartered ac= 
eountants in Ontario, - This would have the 
advantage of ensuring that coverage would 

be available to all members and if the under- 
writer of the present group plan were denying 
coverage to many members on the basis of se- 
lective risk, there might be advantages in 
Chis. So far as we could ascertain, however, 
this situation does not exist. 


"We have also considered the possibility 
that. compulsory insurance, may increase li- 
tigation as the public would know that the 
insurance company stood behind any claim 
which might be successful. 


"Tt shdula be noted that: tn addition to pro— 
tecting members, liability insurance is a 
protection to the publtc “in'that if a ‘member 
is found negligent, there is then assurance 
that there Will be a “Source ‘of finds’ aevaii- 
able to meet the claim. We are not aware 
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that there is any public demand for such 
insurance, and in the absence of such de- 
mand it would seem unnecessary to burden 
our members with a requirement to take out 
insurance in cases where the nature of their 
Practice was such that they felt coverage 
was unnecessary, but undoubtedly the mag- 
nitude of risk varies with different prac- 
tices and a compulsory group plan must 
necessarily result in some members being 
forced to carry more insurance than they 
think is warranted." 4¢ 


The Special Committee did, however, urge those accountants not 
yet insured to "consider the advantages of the Ontario Institute 


proup plank: 


(ii) <A Self-Insurance Component. The group in- 
surance plan provided by Lloyds-Minet has no self-insurance 
component. ICAO has not followed the lead of the Law Society 
of Upper Carhd ae, in this respect. One member of the ICAO Insu- 
rance Committee has suggested that Ontario C.A.'s by and large 
prefer the external and perhaps "more objective" appraisals of 
an insurance company to an insurance arrangement requiring "peer 
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evaluation." 


(iid), (Lhe, Relarionshiplwarh the, Insurer, Le es 


fair to say that the governing bodies both at the provincial 
level (ICAO) and at the national level (CICA) have some access 
to the necessary claims data. The Insurance Committee of the 
CICA, for example, meets regularly to review the data provided 
by Lloyds-Minet for the purpose of planning appropriate profes- 
Sional development and loss prevention irae a cyto A systematic 


loss control program has not yet been implemented although the 


is 


possibility of regularized bulletins and loss control seminars 


is being seriously eeunidencan 


(iv) Competence and Discipline. Professor Reiter's 
paper provides an extensive analysis of the ICAO's disciplinary 
body and its mandate with respect to professional negligence and 
general incompetence Re ob temas 4s Members are statutorily required 
to report any finding of probable incompetence to the Institute's 
disciplinary body. The body is empowered to investigate the 
report, determine the nature and extent of the alleged incompe- 
tence, and order the appropriate corrective actiLom: Li eto ty 
professional incompetence appears to bé vsavmatter that is taken 


quite seriously by the disciplinary pea 


oC es 


pie Architects,and Enpineers 


For the purposes of this paper, the architecture and 

engineering professions (although otherwise quite distinct) 
will be discussed together. The reason is two-fold: (1) many 
of the factors’ that° are relevant to our’ disctssion of the eivil 
liability mechanism as a competence incentive are common to both 

: 94 ; ee : ’ : 
professions; (2) the ldtability insurance plan -thae isecarried 
by most of the architects and engineers that are an private prac 
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tices, is one and the same. Where, however, differences do 


arise in the two professions with respect to the civil Mabilicy 


mechanism, these will be noted. 


Generally speaking, of the four professions under study, 
architects and engineers have probably expressed the greatest 
concern about professional’ 1iability.°=More™ than” any other pro 
fession (with the exception of medicine) architects and engineers 
have experienced the largest increases in the volume and size of 
proresstonal Atapwiity”~ claims” 2 recent ceapgend Th Ov For 
example, the incidence of architectural malpractice was one claim 
for every 18 policiesmines forces, by 1977+ thes claims, frequencysnad 
: : oa fe: , 98 
increased to one claim for every three policies in force. A 
less, dramatic.but. still significant, escalation. tiny claims, experience 
is reflected in the engineers' data: in seven years the ratio 
of claims to, policies. has, climbed. From one, in iteny fo, one in 

99 : 
three. Fortunately, the average cost of each claim has not 
100 . ; ‘ ; 
escalated. And,,.in the. overal].,.the. Ontario picture ids, nowhere 


near as bleak as that in the U.S. where the average claim value 


has jumped 56% in ten vette and the overall incurred loss 


Be ane 


figure was nearly seven times larger than the same figure a de- 


cade SPR 2 


What accounts for these dramatic increases? According 


to the professions’ national insurer: 


“Clients, contractors and third parties 
are. becoming more, iditigious..» This; has, ..e- 
Sulted in a drastic increase in malprac-— 
tice claim frequency during the last few 
years. .. Simultaneously we have also 
witnessed an increase of 100% in the 
average cost of each of these claims. 
lot lations the wmador, contributing 
factor as some problems take years to 
resolve.» Dhescost ,of\repairing yester- 
day's work at today's prices has added 
ereatly.torthe -burden, . Lhe, sheer com 
plexity and size of today's work as 
compared with a few years ago is another 
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But an increase in claims frequency or average claim value or even 


size of premiums paid by the insured is not per se a reflection 
A ae ; aoe .__ 104 ae 

of an effective civil liability mechanism. Whether the civil 

liability sanction! can,haye a, competence, incentive again depends 


On. several other factors. 


(A)) oNactim—Indtiative! Factors 


(i) Client Sophistication. Since 1960 only twelve 


malpractice actions against architects and engineers have been 

reported: four directed at engineers, eight against architects. 

This data by itself is not particularly instructive for reasons 
: 106 y : ; 

that have already been given. What is interesting, however, 

is that all of the engineering malpractice claims were brought 

by corporate plaintiffs whereas half of the architecture mal- 


practice claims were instituted by individuals. This is not 


surprising in view of the findings of Professors Dewees, Makuch 
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and ja veuiious wae that a higher proportion of the clients of 
architects. are. individuais,, than is the case form-enginecrs.. 


Architects deal mainly with business or. government 
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clients (742%), as do engineers C908 However the individual 


client constitutes a more significant portion of the architect's 


40 Tormthe extents that 


practice (24%) than the engineer's (6%). 
an individual may in the overall be less able to Glearutherre. 
cognition and attribution hurdles discussed earlier, the 
civil liability sanction may be less effective in thee march ace 


tural context than in engineering. Although the data is less 


than complete with respect to individual-initiatives, it does 


suggest a direct correlation between client sophistication and 
recourse to civil litigation: the “uninformed client (1 -c-mouc 
with limited knowledge of the technical and economic aspects of 
the building industry) never resorted to litigation, whereas 

in 17% of the cases of dissatistactions- thet "inftormedvitiient 


did resort to litigation to resolve the peeelemtsse 


In’ the. main. it, appears: that most of the, clients using 


. ; . ; es 
the architect's or the engineer's services are "informed". 


Nearly all, of the clients engaged in comparative shopping before 


making their final selection form a list of alternatives. a And 


a full 75% of the clients’ surveyed felt that they were able to 
discover significant quality differences among the firms they 


conte ake fats 
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(ti). Ctner factors. . AS With “accountants, there 
is no evidence to suggest any reluctance on the part of lawyers 
to institute malpractice proceedings against either architects 
or engineers; nor is cost a serious impediment. Here again the 
typical client-victim appears to be able to deduct the costs 
of a civil litigation as a business or governmental expense. 
Unlike accountants however, architects service a sizeable indi- 
vidual-client component. For the individual the traditional 
costs rules could inhibit otherwise meritorious claims. A 
contingent fee arrangement would allow the individual-plaintiff 
to shift some of the risk of failure in the litigation to his 
lawyer. The literature supporting in principle the efficacy of 
a contingent fee system is quite reneadiedatve i and does not 
require further amplification here. It will suffice at this 
stage to simply emphasize a point made by Professor Prichard: 
"igwone cancludes that civil liability is an efficient and 
important mechanism for maintaining professional competence, 
then a fee arrangement which facilitates its operation should 
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be encouraged, not attacked. The need for a contingent 


fee facility is further explored in Parts D and E. 


(2) Factors Relating to the Adjudication Process 


(i) The Standard of Care. The courts have imposed 
upon the architect and the engineer the normal professional stan- 


dard of reasonable competence: 


"TArchitects and Engineers] are expected 
to be possessed of reasonably competent 
skit im ithe texernciise tof leheir ‘part icutfar 
calling, but not infallible, nor is pertec= 
tion expected, and the most that can be re- 
quired of them is the exercise of reasonable 
care and prudence in the light of scientific 
knowledge at the time, of which they should 
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Thesexposure Ntomcivel whitabiitityifor senvices ifalling below this 


standard of care arises out of four sources: 


i, tLibabit ity if, COntracthd Or Dreachwotean. 
express service or quality representation 
or of the implied obligation "to produce 

a desien steasonably ski dtul sand etiectige 
to achieve the owner's purpose."j47 


ane lteapility in tort arising out of neg iigeu.e 
design or supervision resulting in third party 
in 7ULy. 


3. ottabilityuendertsections 22473. bstoi2aaqot 
the Ontario Building Code imposing certain 


field review obligations.,,. 


4. liability assumed for any sub-contractors 
retained by the architect or engineer. jj9 


theetypesiofi claimsithat are nade. acainsts thes,arGhbiLect. and tie 
engineer are considered. later. .insthesadiscussioncofethe, insurance 
factor. Briefly, however, they seem to flow from four basic 
areas of 2n) uve (1) damage.to the.actual, work, resulting,¢eather 
from an error in design or an error in supervision; (2) conse- 
quential losses arising out of (1) and» resulting in delay or 
non-completion; (3) contingent losses or injuries suffered by 

a third party as a result of the work designed by the consultant, 
e.g. sewer operations materially altering the water-table of 
surrounding properties; (4) bodily injuries suffered by third 


: : ' P 2 
parties during construction or after compiee one : Most of 


the claims arise out of inadequate supervision and errors in 


2 
design. Only about ©5Z°of the claims involve personal idee y ? 


With respect to architects, the claims relate exclusively to 
building design and construction (although at least 30% of 


these relate to non-architectural services for which the archi- 


: ; ; ‘ ; IZZ 
tect became responsible in his capacity as prime eonsultant ). 


Claims against engineers relate mainly to building construction 
as well; however, 28% of the claims arise out of non-building 


operations such as waste water systems, utility distribution, 


' me 
bridge construction etc. 


How wide a liability have the courts imposed? The fact 
that a liability insurance crisis is increasingly on the minds 
of many Canadian architects and engineers suggests that the 
courts have expanded the consultant's exposure to civil liabi- 


lity. As one commentator has noted: 


"There have been a number of recent de- 
cisions indicating a marked trend back, if 
nNoteto the severity of Hammourabi's .Code, 
touthe principle of strict Itvabibity. Con- 
sider the devastating judgment in Dominion 
Chain [Dominion Chain v. Eastern Construc- 
tion wet aa gal 9.7.0:), heCPC 23) which ceft the 
consulting engineer solely liable to an owner 
for negligence, despite a finding of fault 
against the contractor primarily responsible 
for the shoddy work leading to the failure. 
The same court at virtually the same time 
found the architect liable in Dabous v. 
Puiiaor (7976), 22 0.8. (2d) 230, Tor tailing 
tovobserve and-demand:» rectification of a de- 
fect in workmanship, even though the architect 
had forced the contractor to remedy the iden- 
tical defect in exactly similar circumstances 
on the very same job a few days previous.",,, 


With respect to architects and engineers at least, the conclusion 


reached by the professions' national insurer is a fair reflection of 
yi 


the caselaw: 
"| our Courts are rapidly moving from 


the doctrine of reasonable care to the 
doctrine of strict liability.",5, 


(ii) )vLiabilityatosThixd,Parties. The requirement 
oF privityeofscontractehas precluded recovery for financial, losses 
resulting from an. architect’ senegligence, ins several Canadian cases. 
The American position that an architect/engineer is liable to 
anyone injured as a result of negligent design or Sipe cies 
has not yet been expressly adopted in Canada. Two recent Western 
cases have indicated an expansion in this direction, albeit the 
analysis employed was hurried and Papa Aceh GS The national. Ltf- 
Surance carrier, however, has conceded Wehe. downtatll on the 
doctrine of privity of contract" and is currently advising the 


profession of the implications of this expanding Petrity 


(Rist Y Siena eat ton, wer rods... senhe constraints imposed 
upon. the seivil-Liabtircy mechanism as a competence incentive by 
ee : 3 r 130 
the statutory limitations period have already been described. 
It is fair to say that the generally inhibiting features of the 
3. A ; . ote 
Statute of Limitations discussed in the context at accouwn tine 
would be even more significant in the context oihearchitecture 
where a negligently designed structure could avoid detection 
until the limitations period had expired. A recent judicial 


development, however, has removed much of the constraining effects 


of the limitations period. In Dominion Chain Co. v. Eastern Con- 
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struction et ale the Ontario Court of Appeal ruled that a neg- 


ligence claim against an architect or an engineer could lie in 


tort as well as in contract. Since. a tortious cause ‘ofr action 


is not complete until the damage is iiacda there is less 


likelihood of the six year limitation period barring an otherwise 


meritorious: claim. 


Engineers, on the other hand, have always had a wider 


exposure to liability with respect to the running of a limitation 


period. Section 28 of the Professional Engineers ea requires 


that an engineering malpractice action be commenced "within and 


not later than twelve months after the cause of action arose. 


The dissatisfaction with this statutory proviso from the engineer's 


point of view has been explained as follows: 


"Many engineers are dissatisfied with 
the application of section 28(1) insofar as 
the limitation period does not start to run 
until! “after the cause of action arose;' i.e. 
the limitation period runs from the time of 
the occurrence of the accident and not from 
the time of the negligent design of the 
building. Many engineers feel that this 
requirement gives rise to an evidentiary 
problem in litigation that occurs many 
years after the negligent performance of 
engineering services. In effect it requires 
engineers to keep available drawings and 
other evidence for a potentially long 
period of time.", 3¢ 


The fact that the Court is given a discretion to extend the one- 


year limitation period if it is satisfied "that to do so is 


: Baz . 
jus t* has only served to heighten the engineers’ concerns 


for cemtainty and’ finality. 


The recent decision in Dominion CHaic eer however, has 
tempered the discrepancy that has existed to date between archi- 
tects and engineers with respect to limitation pertods. Et 
anything the situation is now the reverse: the, limitation 
factor is more of a constraint in a suit against an engineer 
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than one against an architect. 


(3y" DBiesAIadividual Archi tect*or™Engineervand the 
Insurance Factor 


(i) Professional Liability Insurance. Neither 
the Ontario Association of Architects nor the Association of 
Professional Engineers of Ontario require their members to carry 
professional liability insurance. Nonetheless both. of “the "go- 
verning bodies, together with their respective national associa- 
tions, have played a major part in arranging for an unique non- 


compulsory national insurance plan. 


When the mid-1960's saw a substantial deterioration 
of the liability insurance market for architects and engineers, 
the Royal Architectural Institute of Canada and the Canadian 
Council of Professional Engineers decided to sponsor FOr rly. 
their own insurance program. After extensive negotiations, 
Simcoe and Erie General Insurance of Hamilton agreed to under- 
write the national program and Farquhar, Bethune Insurance Etd., 
of Ottawa agreed to act as National Program Administrator. The 
RAIC Professional Liability Insurance Program was established 


in 1965; the Canadian Engineers Professional Liability Program 


was initiated in 1970. Since then about three-quarters of the 


architects and engineers in practice have taken out liability 


insurance in one form or faa and of these over 804 are 
insured under the National Se OE oe Incail,: some 1700 firms 
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are involved at the national level. 


The National Program insures the architect and the en- 
gineer against any civil liability that Narases out ot the \per- 
formance of professional services for others in the insured's 
capacity as an architect or an engineer" and "is caused by an 
error, omission or negligent er hea Teiis a “clains iaeerey 
policy with an express itemization of the claims that are ex- 
cluded, e.g. business risks, unreasonably assumed risks, express 
warranties, certain specialized risks, libel and slander, Shee 
The insurance package available for the architect or engineer 
in private practice cousists of a $100,000 basic coverage with 
a $5,000 minimum deductible. Limits of up to $5 million are 
readily available. Anything in excess of SS mipiton Tequires 
a special re-insurance arrangement. For individuals that are 
not in private practice, the National Program provides two basic 
packages: Coverage A consists of a S50 ,000/ $1,000 deductible 
basic, and Coverage B-consists of a $100,000/$2,000 deductible 
basic. Higher limits are available here as well. The data from 
the National Program Administrator suggests that most of the 
firms with an annual fee income of less than $1 million prefer 
a $250,000 coverage level; firms whose income exceeds $1 million 
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carry insurance at a level of $500,000 and more. Unfortunately, 


there is no breakdown of the number of firms at each of. tne 


levels of coverage. 


(ii) Premiums and Rating. Aceording *toe "thre 


Professional Handbook recently published by the National Program 
Administrator: 


“the *rat ing Vie baAasedtstricechlyten Gana-— 
dian experience. A requirement for coverage 
is membership in good standing in the CCPE 
or RAITC. “Each applicant’ is’ reviewed dadi— 
vidually and is assessed a premium commen- 
Surate with the firm's exposure and experience. 
In all cases acceptance will be on individual 

2 w 
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More specifically, premiums are rated on the basis of Lour  bactore: 
(1) Aypeuot «practice /Ccommercial, recreational, residential, vehe.. 
(2) size of ipuactices (3) secographical Tocationgia Canada .oqas 

loss experience. Although Farquhar, Bethune Insurance emphasizes 
"individual merit", this does not mean risk-rating an individual 
architect or engineer, Ehe concern here js that individual risk- 
rating would result in an overall inhibition of claims reporting. 
The National Program Administrator is anxious to encourage the 


timely reporting of all possible claims: 


"All consultants, therefore, are encouraged 
to report problem situations at the earliest 
opportunity. No penalty is assessed for the 
number of claims or problem situations re- 
ported. Furthermore the defence cost is 

not subject to the deductible, to encourage 
the insured to call in the assistance of 

the program's legal counsel, rather than 
trying to muddle through with their own 
friendly lawyer, who may or may not be 
conversant with construction litigation 

and insurance philosophy, and then noti- 
fying the insurer when its position may 
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be materially prejudiced.j,¢ 
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The size of the average premium has grown substantially in the 
last seven years but increases have not been as dramatic as in 
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ther). Sk The following eaere provides the relevant compari- 


sons both with American architects ana’ Canadtfan “inf lation’ 


History of Insurance Rates 1970 to 1976 


Bldg. Costs RAIC Aug. USA Architects 

Yeax in Canada Rate Changes Rate Changes 
idee 100 100 100 

L97 E 109 (9%) 110 61.02.) 3.3 (332) 
1972 P26 C1 Oe 7 AD P29 cm CRA) L7Tave Core) 
L932 33a, BEC de. OZ) Toe Cem) 24306. © 202) 
1974 eee CLL. OZ ) Peak = sels) 2652 ° 96247) 
L275 E76.3 (18.42) pen 4 ALTA) GETS * "CTCL 
1976 (Projected 5°...) 2 PS Le 


(iii) Claime History. For: both architects and 
engineers, the years 1972 to 1975 were particularty severe in 
: Als 39) 
terms of claims frequency and value. Fortunately, the dete- 
rioration has slowed considerably and in some respects, improve- 


ments are noticeable. The claims data can be better understood 


by dealing with architects and engineers separately. 


For architects the projects that have yielded 
loss figures in excess of premiums paid are (1) institutional 
projects; (2) high-rise apartments; and (3) recreational projects. 
In the case of institutional projects the incurred losses ex- 
ceeded premiums paid by “ez? * The single most significant 


‘reason for claim is design error which has an incidence of 29.42 


and a dollar value of nearly 50%. The second major source is 


inadequate supervision--19./7% incidence and 22.9% dollar value. 
Defective workmanship accounts for Only S872. oL* Lhe claing and 
3.0% of the dollar phen) Lee Although the claims frequency has 
increased dramatically, jumping from one claim per 21 poticies 
in 1966 to one claim per three policies in 1977, the cost, of othe 
average claim has de eee ee The National Program's permis- 
sible incurred claim figure is $7 [7319's *the “actual “coer of the 


‘average claim in 1977 was a4, G00 eo mt 


For engineers, the three disciplines of structural 
engineering, soil mechanics and architectural engineering have 
had the worst claims experience. The loss experience in struc- 
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tural engineering has been particularly bleak. This 1s. the 
only discipline where more than 75% of the claims involve errors 
in design. In the case of all the other disciplines, the great 
majority of the claims are the result of allegations of negligent 
field services (described by the claimant as negligent or inade- 

ine 156 5 : ; 
quate supervision.) Some 40% off the claims in the area,oF 
structural engineering are the result of either partial orutotar 
dow aphiole' : F 

roof collapses. Only the civil, electrical and mechanical 
engineering disciplines have managed to preserve a healthy losses- 
to-premiums balance. Still, notwithstanding the dramatic increase 
in claims frequency from 1970 to 1977, the cost of. the average 
engineering malpractice claim has actually decreased. Today the 
National Program Administrator's permissible incurred claian sibe ure 


is $15,167; the average claim in 1977 was for enndon xn® 


(4) Factors Affecting the Response of the 
Professions as a Whole 


(i) Compulsory Insurance. The National Insurance 
Program is, of course, non-compulsory. The question of a compul- 
sory liability insurance scheme was raised at the Annual Meeting 
of the OAA in 1973. A task force was appointed to consider the 
matter and to report back to the OAA at their next annual meeting 
"on the feasibility of installing compulsory professional liabi- 


lity insurance for all practising architectural firms in the 


“wi? 


province of Ontario. The Task Force recommended the fol- 


lowing: 


“7+ is in the best interests of the 
architectural profession to require 
mandatory errors and omissions in- 
surance as a condition to practice.",¢9 


The minutes of the 1974 Annual Meeting suggest that there was a 
widespread feeling among the architects present that "there 

could be dangerous repercussions in making professional liability 
insurance mandatory since it would mean giving the right to de- 
termine who should practise architecture in Ontario to the agencies 


and companies would would be issuing professional liability in- 


mis The minutes then conclude as follows: 


surance policies. 
"After taking a straw vote the Chairman 
summed up by saying it appeared that man- 
datory professional liability insurance 
was not necessarily favoured by the meeting 
but that the problem of professional ¥iabi- 
lity insurance certainly deserved continued 
and competent attention on the part of the 

fesstion.” 

profession. j¢5 


(ii) A Self Insurance Component. The National 


Insurance Program administered by Farquhar, Bethune Ltd. has no 


self-insurance component. 


(iii) The Relationship with the Insurer. Both 


the RAIC and the CCPE, and through them the OAA and APEO, have 


an excellent relationship with the National Program Administrator. 


Both professions work through their Joint Insurance Committee 


that meets regularly with both the N.P.A. and the underwriter. 


This close relationship with the insurer was anticipated from 


the very inception of the national program. The informational 


brochures that were distributed to all Canadian architects and 


engineers by the N.P.A. emphasized the comprehensive nature of 


the insurance program and listed ten specific "features": 


Y Sig 


Centralized co-ordination and control 
through the National Program Adminis— 
erators 


A comprehensive loss control program. 


A network of expert legal counsel across 
Canada. 


Holding of seminars in major centres 
Chroughouc the country. 


Publishing of informative bulletins 
alerting Professional Engineers to pit- 
falls and dangers that have been expe- 
rienced by others, with suggested hints 
for avoidance in the future. 


Advice and discussion on all matters 
concerning the involvement of the pro- 
fessional's legal responsibilities to 
ciltents, and the pubic. 


Close co-operation and communication be- 
tween the Joint Insurance Committee com- 
posed of members from ACEC and CCPE, the 
National Program Administrator and the 
Insurance Company. 


8 Annual reports to the Joint Insurance 
Committee on statistical results of the 
program. 

2. Special reports to the Joint Insurance 


Committee on particular underwriting and 
claim situations with a view to seeking 
solutions which are acceptable and/or 
beneficial to all concerned. 


10. Establishment of future rate levels con- 
sistent with the pure experience of the 
group as a whole, but at the same time 
giving full consideration to the indivi- 
dual merits and hazards of each firm 
enrolled, considering type of work, 
experience, size, past record and 
Location .of operations. 


It appears that all of the promised advantages have materialized. 
There has indeed been “close co-operation and communication" be- 
tween the Joint Insurance Committee and the N.P.A. Annual and 
special reports collecting and interpreting the claims data flow 
from the insurer to the profession's governing body. Extensive 
loss control and professional development seminars are continually 
being arranged by the National Program Administrator. Attendance 
is encouraged by the insurer's offer of lowered premiums for those 
who participate. The incentive appears to be working: 
"The most effective series of Loss 

Control Seminars to date were held in 

October and November, 1975 across the 

country with a total attendance in excess 

of 2000 architects and engineers, an in- 

crease of almost 200% over the previous 

years. The incentive for attendance has 


proven most useful and it is hoped to be 
abive eho continue this, in, the future."J¢3 


The most impressive feature of the National Program continues 

to be the Loss Control ‘Program. Its main purpose has been des- 
cribed as being "the establishment of a continuing dialogue 
between the insurers and consultants, to alert architects and 
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engineers of the dangers and pitfalls experienced by others. 
One of the most important aspects of the loss control program 
° ° ° Ww ° Ww LoS 
has been the regular dissemination of "loss eoverol DULlLeEtitisa. 
To date, some 38 such bulletins Nave, Deen distributed. The bul- 
letins provide information on a wide variety of matters relating 
to professional competence: “the nature and extent of “thetinsu] 


rance policy; recent caselaw developments; Gons truUEcHILONeeLps; 


claims data; suggested standard form clauses etc. 


The extent of the professions' relationship with its 
insurer is well illustrated by their respective responses to 
a loss prevention problem involving roofing claims. In LS Jeera 
detailed computer analysis of the claims data had produced an 
alarmine stetistics, 234 of all. the claims being reported involved 
roof problems (11.4% roof leaks and 11.5% structural problems). 
These claims represented 34% of the insurers: toitalitoutlay. En- 
couraged by the National Program Administrator, the RAIC and 


CCPE set up a technical sub-committee on roofing to study the 
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problem with a view to reducing the incidence of roofing claims. 
The N.P.A. co-operated by issuing a special bulletin entitled 
"Roofs--Some Basic Design Guten rene: Other suggestions 


that materialized from the meetings of the roofing sub-committee 


included (1) the establishment of a list of experts for the 


review of roof design and supervision, and (2) the issuance of 


a handbook on roofing eeGekrudetons oe 


(iv) Competence and Discipline. The extent to 


which the disciplinary bodies of the OAA and the APEO concern 


themselves with problems of professional incompetence is con- 


sidered at length by Professor Reivete o2 A brief overview of 


the relevant legislation however, suggests that both the OAA and 
the APEO can use their disciplinary mechanisms to deal with 


problems of jneoapecenegohle 


ad The Legal Profession 


The effectiveness of the civil liability mechanism as 
a competence incentive in the practice of law has only recently 
become a matter of concern to Ontario lawyers. If ‘part, at 
léast, this econcérn is a refléction of the well-publicized 


developments south of the border: 


"Legal malpractice suits, virtually 
unheard of only a decade ago, have pro- 
liferated steadily, along with consider- 
able publicif¥y. No less a figure than 
Chief Justice Burger has suggested that 
perbape SOP sd US a rental shawyeérs (are in 
competent; that comment created quite a 


stir, but there was scarcely a peep a few 
years earlier when Chestertiedd smptn., «4 
former president of the American Bar Asso- 
ciation, said that he would not trust 204 


Gg " 
to 297.40 fail lawyers.j74 


In the U.S., of course, the American lawyer has feltither impact 

of the growing crisis in professional malpractice--insurance pre- 
miums for lawyers in some states have jumped hOO2eee By compari- 
son the experience of the Ontario lawyer has been uneventful. 
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There have been increases to be sure. Butyl one badance; tthe 

Law Society of Upper Canada has managed to achieve some degree 

of stability. Indeed in 1977, the Claims Manager of the Law 


Society's Errors and Omissions Insurance Program offered the 


following prognosis: 


! ester the, road stidiss Liaw Soc letia fsomow 


traveliding is the right road;)the: going 

is) fairl tos goodmands asydar wsepmycieyer ac 
least can see, there is no reason to assume 
that): nexts yeario andy ithe, meat initerm phat, 
won't be as satisfactory.")., 


The question for our purposes, however, is not whether the lawyer's 
exposure to civil liability has been satisfactorily minimized 
through a group insurance scheme, but whether the cAvil diabpality 
mechanism continues to have any impact as a competence incentive. 
Our answer to this question will again require a careful analysis 


of the factors that determine effectiveness. 


(1) Victim-Initiative Factors 
(i) “iefvent sophisti cationec Ghstneds Legal mal- 
practice cases reported since 1962, over 80% were brought by in- 


dividual plaintiffs. The only fnstructive aspect of this datum 


poe 


is in its emphasis of the fact that in comparison with the other 


three professions a larger proportion of the lawyer's clients 


are individuals. The POG survey of Ontario law firms reinforces thi 
point: individuals make up from 37% to 752 of all clients re- 
ceiving legal gereieeny/? This. f#étert ds significant. ,.To,the 


extent that an individual is less informed than most business 
clients, the potential for injury recognition and attribution 


is decreased. The POC Client Survey made the following findings: 


(1) most individuals use a lawyer fairly nrenentigy (2) 


when selectitig a lawyer, only 15.7% of the sample "shopped 


around"; most had only one lawyer in mind and called that Lavery? 


(3) the average individual client had very little information 

about a lawyer's PESetaeat cy (4) most of the clients did not 

discuss the fee prior to selecting a lawyer; indeed, 4/4 never 

discussed fees; and, of the 42% that did ask about legal fees, 

ovef 10% did so after the fifial bill was Rose it 8 ied (5) over 

36% of the sample did not know what they could do about unsatis- 

factory legal services; over 8% felt that nothing could be done," 

In sum, the individual was seen as an "unsophisticated one-shot 

user of lawyer's services unable to perceive and evaluate quality 

variations; +" 
The business client, on the other hand, was somewhat 

more sophisticated. The POC Client Survey yielded these findings: 

(1) 73% of the business clients did "shop around" before selecting 

a law Stans”? * most did discuss the question of legal fees before 


a final selection of law Fi giise ya 3) although the extent of 


zany > es 


dissatisfaction with his lawyer's services was minimal, the busi- 
ness client was”better”abfe" to evaluate the quality of tHe *légal 
: 2 184 ; : 
services received; (4) and was better informed with respect 
to the courses of action available to him when the legal services 
_ 185 
proved “less “than “sapistactory. 
Git ) Other Factors’. How GdibE feuhtiks, «i huwpo Bbiuae ta 
lawyer willing to institute a legal malpractice action against 
one of his colleagues? The evidence thus far suggests that legal 


malpractice lawyers are not a scarce commodity. Indeed, if any- 


thing, the opposite may be true. As one commentator has suggested: 


"If lawyers have deserved any criti- 
cism win this regard, .thie perhaps that 
some of them are said to have been very 
quick to attack fellow members of their 
own profession." 
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The other factor that deserves mention is costs. The point has 
already been made that in principle a contingent fee structure 
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would encourage meritorious malpractice claims. This <poine 
deserves particular emphasis in the present context where a sig- 


nificant proportion of the malpractice victims will be risk-averse 


individuals. We return to this question in Part E of this paper. 


(2) Fac tore Relating vo. "the Adjudication Process 
(i) The Standard of Care and Scope of Scrutiny. The 


courts have held the lawyer to the same general standard of care 
expected of al? professionals. In Banks v. Reis Henry J. 


particularized this standard’ as follows: 


EEO ant 


ue saves SOLA CIitoxr~holds-himsel£,»outnxto his 


client as possessing adequate skill, know- 
ledge and learning for the purpose of con- 
ducting all business that he undertakes. 
Heaasgiok ,.ghowever,ttregquired:to.act.as if 
he were infallible, nor can he be held 
liable because his honestly formed opinion 
on a question of law proves to be wrong. 
He is, however, bound to exercise care 

ime theeperformances of. hist duties.c4454 

the standard of care to be applied is 

that of the reasonably competent solicitor.", 94 


Two important points emerge from this liability rule: LPS ta a 
lawyer may be civilly liable for most of the professional errors 
committed by him in the performance of his duties, e.g. missed 
limitation periods, negligent title searches, improperly drafted 
documents etc.3 but, unlike other professionals, the lawyer will 
not be exposed to liability for a mere error in judgment involving 
a point of law. Why this limited scope of scrutiny? Why should 
the lawyer be granted such a wide immunity? The rationale for 
this preferential treatment of the legal professional is fairly 
obvious: 


"There is simply nothing very scientific 
about the law. It is not governed by the 
inexorable rules of nature. Although there 
is some degree of symmetry to the law, and 
broad trends can frequently be detected, it 
is an extremely risky business to prognos- 
ticate what 4a particular jurisdiction is 
likelaet'o do nexbt'lomhawparticulat narrow 

Bee Us he ire 


Probably the only real philosophical justi- 
fication for protecting the lawyer from 
malpractice in such situations is plainly 
and simply the extremely difficult, and 
next to impossible problem which the 

lawyer faces in attempting to anticipate 
unpredictable courts and legislatures. 


SO we 


[l]f£ attorneys were subject to a suit EOL 
malpractice for every alleged error of 
professional judgment that could be demon- 
strated by hindsight, or by the opinion of 
another client's lawyer, we would have an 
intolerable situation of one or more poten- 
tial attorneys' malpractice cases arising 
from just about every trial in all our courts, 
the role of the lawyer as advocate would tend 
to be discouraged, and the continuing dynamic 
development of law and society would be dam- 


ini 
pened. 190 


There is one further immunity that is not as easily ex- 
plainable. In 1969 the House of Lords suggested that a barrister 
could not be held civilly liable for the negligent conduct of a 
te Their Lordships took the position that reasons of 
public policy required that the barrister be accorded this immu- 
nity, that 154 0 prevent the undue proliferation of trials and re- 
trials that could result if counsel's negligent conduct of a 


case was actionable. This decision in Rondel v. Worsley a 


received international geen panacea And, until 1974, most 
Ontario lawyers could properly have taken thenviewe.that. che 
immunity accorded the English barrister was quite irreleyant.to 
the practice of law in a jurisdiction where the profession was 
fused. Indeed Laskin J.A. (as he then was) commented in 1969 
that the rule in Rondel v. Worsley was based "on considerations 


nl94 


which have no Canadian relevance. In 1974, however, a judge 


of the High Court of Ontario suggested that despite the fusion 
of the profession in this province, the same Dat CoD OrL Ley, 


reasons that compelled the rule in Rondel v. novetore are 


applicable to Ontario as ait ee The learned judge indicated, 


however, that the specific issue had not been argued before him. 


Thus it remains to be seen whether the English barrister's 
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immunity will be accorded the Ontario lawyer. The basic prin- 
ciple involved in this debate, however, should not be overlooked. 


Me a feading Ontario counsel put it: 


"Can somebody explain to me why there 
is any difference between my mucking up a 
case on my feet in court and a doctor doing 
the same thing on his feet. .in,an operating 
room?" 


LOT 
Roartitrom the narrower scope of scrutiny described above, it is 
fair to say that the courts have been concerned that the lawyer be 
held to as high a standard of care as any other professional. No 


Canadian court, however, has made any move to expand the tradi- 


tional bounds of the legal malpractice action. Two recent deve- 
lopments in the U.S. may provide the necessary motivation. In 
SRitAS Vv. Mewes eek California court has expanded the traditional 


standard of care to include knowledge of those principles of law 
which a well-informed attorney should have been able to discover 
through the use of standard library research techniques. Thus, 
a fundamental working knowledge of the law will no longer be 


sufpPicient to protect the California attorney from malpractice 


Prabibity. “in Difliplatne'v: “behigh “trust gate? a Pennsylvania 


court implied that a trial attorney may be liable for his negli- 
gent failure to object at trial when an objection is necessary 
to preserve the record. for appeal. The implications of these 
decisions are significant: compliance with the traditional 
standards of care in both legal research and litigation will 

no longer shield the American lawyer from malpractice liability. 


Should Canadian courts move in this direction, the effectiveness 
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of the civil liability sanction as a competence incentive will 


be undeniably enhanced. 


CGiaty) biahibiit y stol sChaaidl Pia rtiiesk Most profes- 
sional negligence actions against lawyers will arise directly 
from the lawyer-client relationship. There may well be cases 
where losses arising out: of a badly drafted will ‘or 42 poor Ee ere 
Search will be Sutfered by a third party... Some Us. urisdre— 
tions have rejected the stringent privity test and have allowed 
third party recovery where the plaintiff could show that he was 
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a party that was intended to be benefitted by the lawyer's work. 


2 
Other American jurisdictions have proceeded more cautiously. sb 
In, Ontario, a third, parcy claim against as Lawyer! mas, peen 


allowed but the Court stressed the fact that the lawyer was 


aware of the reliance being placed by this~ third party upon the 


legal documents being drafted by himes lt is. doubttul whether 
the expansionary dicta in Haig v. Rentords which exposed Cana- 


dian ClcA."S t0 increased third party liability will be teund 


generally applicable to the practice of law. 


(iti) hint trationteeriods: As® is™the™easG*with 
most professional malpractice actions, a legal malpractice action 
instituted \by*+the” inj ured ebhientVis  saiditoes TLrerin*contracesnot 
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in taut: Thesinstitution ofthe’ legal malpractice» action*1s 


governed by the general limitation period already gis casewades 


and the comments made earlier in the context of the other pro- 


fessions are relevant here as well. The only hope for a litigant 


ah ae 


who discovers a malpractice-related loss after the six-year limi- 
tation period has expired is the recent judgment in Dominion 


chiiihans The implications of this decision have already been 


Si tacabeess. 


(3) The Individual Lawyer and the Insurance Factor 


(i) Professional Liability Insurance. A universal 
and compulsory errors and omissions insurance program was intro- 
duced by the Law Society of Upper Canada in 1971 through an 
arrangement with the Guardian Insurance Company of Canada. For 
a variety of reasons this plan broke down after only one year, 
in part because neither the Law Society nor the insurer had’ an- 
ticipated that so many claims--nearly 400--would be filed. Be- 
einning in 1972, the insurance program was underwritten by Lloyds 
of London. This arrangement lasted for five years. Faced with 
a continued escalation of premiums, the Law Society's insurance 
committee concluded that the most effective means of dealing 
with the overall problem of errors and omissions was to adopt 
a partial self-insurance scheme. This new scheme went into 


ettect in 1977. 


Today Bet a8 Society's compulsory, pantiallypself- 
insured errors and omissions insurance plan has the following 
important features. Every Ontario lawyer in private practice 
carries the basic $100,000 insurance package. (Coverage in 


excess of this minimum amount is readily available). There 


PL le Ree 


is a $5,000 deductible. The Law Society itself has self-insured 
toa Level, of:.53),000; The excess, ligt: 1s from $35,000 to $100,000, 
is picked up by the underwriter. The underwriter of the Law 


Society's insurance package is Gestas Corps:,? ian Montreal-based 


insurance consortium. The broker is Marsh and McLennan Ltd. 
, , 208 
and the adjuster is F.C. Maltman and Co. 
(ii) Premiums and Rating. The) rquestton tof; indi 


vidual risk-rating and variable premiums was considered by the 
Law Soc lety.'s (rrors yand Omissions Committee when the insurance 
plan was first instituted. The Committee concluded that a vari- 
able premium structure might seriously inhibit the early reporting 
; 2.09 
of claims and on balance prove to be procedurally unmanageable. 
The premiums paid today reflect an equally distributed responsi- 
pility for tthe tincidents cof professional malpractice. Every 
Ontario “lawyer in “private practice iis required to pay an annual 
premium of $375. It is anticipated that the premium will not be 
: ZG ace : 
increased for at least another year. Aisimilar ipremium,struc- 
ture exists in the other common law jurisdictions in Canada, 
although the individual levies imposed upon a lawyer practising 


in Saskatchewan or in Newfoundland are understandably agers 


(iid) 2Claima History. The report of the Claims 
Manager to the chairmen of the Law Society's Standing Committees 
Was waertticol ari y rato ee As of October 31, 1977. some 


410 legal malpractice claims have been processed. Of these, 330 


are still open. The smallest claim was $750; the largest was 
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approximately $3 million. The average claim size was be ea77 


The precise liability breakdown was as follows: 


Liability a toatenteee 
jhe Cosel Gosthes Individual) Insured: ..$15042,500. 
Qn teat, to the Law Society: $1,401,104, 


Jy. Coet t6. Gestas: S- 1 30253055 


On OOO 


Total Claims Paid or Reserved: 62,745,940. 


A breakdown of the claims made to October 31, 1977 in terms of 


their origin would yield the following data: 


Loss by eet Votes 
i Real Estate 48% 
(Defective Title Searches 222) 
(Registration Errors LO%,) 
(Other 7%) 
LA Missed Limitation Period pee y 4 
Commercial Errors 5 Ty diy 4 
Other Assorted and Miscellaneous 23% 


1002 


In the U.S., missed limitation periods account for Lak Gf the 


claims, document preparation for 21% and real estate errors Lor 
only ty aa 


The Law Society's errors and omissions insurance program 
is seen by many to be working satisfactorily. About 937, of the 


claims made fall within the bounds of the $35,000 combined deduc- 


of 


tible. According to the Law Society's Claims Manager, "The 


Soihe is fait to good, and. . « there is no reason to assume 
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that next year and the year after that won't be as satisfactory." 


LLY a 


(4) Factors Affecting the Response of the Legal 


Profession as a Whole 


(i) Compulsory Insurance. The compulsory nature 


of the insurance program has already been described. The 
legal profession is the only one of the four professions under 
study that has instituted a mandatory errors and omissions in- 


surance plan. 


(ii) A Self-Insurance Component. The legal pro- 
fession as ilso'talome in, dts, adoption, of a significant selit— 
insurance component. As noted. earlier, the Law Society, carries 
a $30,000 deductible, the largest professional self-insurance 

P 249 ‘ ee , 
scheme in Canada today. The justification for such a sub- 
stantial self-insurance component is largely one of financial 
incentive. As the Chairman of the Errors and Omissions Committee 
explained: 

"Wwe are responsible for the cost of ad- 

ministering our own coverage and realize 

directly that the cost of our mistakes 

is paid from our own pockets and this 


brings home to the membership the urgent 
need for effective loss control techniques. "590 


The Law Society's own fund is itself insured against depletion 

by a "stop-loss policy" which comes into play when $2 million 

has been paid out of the fund. The Chairman of the Law Society's 
Errors and Omissions Committee has recently reported that payments 
out of the Law Society's pool will fall short of the $2 million 


Vinit bee sl 2s ono sae 


(iii) The Relationship with the Insurer. Because 
most of the claims made fall within the combined $35,000 deduc- 
tible, there is less need for an extensive relationship with the 
insurer. A "claims committee" composed of representatives from 
Gestas and from the Law Society has met regularly to review the 
claims data. According to the Claims Manager, the co-operation 


of Gestas has been "first HiaedOenas 


With tespect to loss control, the loss prevention pro- 
gram instituted by the Law Society is clearly not as comprehen- 
sive as that of the architects or engineers. Still, a substan- 
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tial program in continuing legal education has been implemented. 
And, more importantly, the Law Society has distributed a "loss 
prevention manual" prepared by the adjuster, F.C. Maltman and 
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Co The purpose of the manual was "to reduce the number of 


claims by pointing out those pitfalls which experience has shown 
ae Woes 
are the areas of greatest danger for practising lawyers. 
The manual covers a wide range of topics: professional negli- 
gence, the nature and extent of the lawyer's liability insurance 
policy, a brief synopsis of the sources of claims, an itemization 
of all relevant limitation periods, a series of detailed "check- 
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lists" to ensure procedural competence. The manual has been 
well-received. The Chairman of the Errors and Omissions Committee 
has adviced@ thexu Bare thatehdsoropys!’is godng toietay right. by 

[his] desk as a reminder that we can all slip but it's less 


likely if we watch our eeu 


(iv) Competence and Discipline. In 1973, the 


Ontario Law Reform Commission's Report .on the Administration of 


Ontario CourEe eG noted the following: 


“Wesshdouldsepoint ot berks jem thatathe 
Law Society of Upper Canada has jurisdic- 
tionttoudisciphineravsolicitorJingicases 
where he has been found guilty of 'profes- 
sional misconduct or of conduct unbecoming 
a barrister and,a, solicitor”... ‘We can 
think of no reason why solicitors who 
are incompetent in proceedings before 
the courts and who demonstrably. retard 
or interfere with the administration 
of justice when practising in the courts 
should not be subject to professional 
disciplinary proceedings." 459 


UntalsL977ethetLaw Societyehadiiittle)| ifeanylaccessi tog thesin= 

surer’s claims data andithusitecould not identifyethes lawyers 

with competence problems. Indeed the Law Society was advised 

that such access would be a breach of the) confidentialsrelation- 
, : , 30 

ship that arose out of its role as insurance agent. in do7d7s 

however, this agency relationship disappeared when the Law So- 

ciety became a partial self-insurer. As a self-insurer, the 

Law’ Society’ cantnow! setvuarinize: its? claims/ data, inyorders to 

spot the lawyers that are having competence problems. And, 

where disciplinary action would be premature, a process of 

"informal consultation" is employed to assist those who are 

: ; : 2 : ; ' 

10! Get calit ye ine thisryrégard, themiaws Soatety \shircroxvs 


and Omissions Committee has agreed to assume a higher pro- 


files 


ra ae 


"The Errors and Omissions Committee 
intends to give direct counsel and assis- 
tance to members who, from their record 
of claims appear to need it. They will 
invite members to attend a meeting of 
the Committee to discuss the cause of 
their mistakes and attempt to suggest 
practical measures to preventing them 
in the future. Instances of gross ne- 
gligence or repeated losses in similar 
circumstances will come before the 
Discipline Committee and may result 
in charges of professional misconduct.", 4. 


The extent to which the Law Society's disciplinary body has in 
fact responded to competence matters is examined more closely 


Dy Barry Reiter. 
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D. AN EVALUATION 


This paper has proceeded on the theoretical assumption 
that -civili tiabilitry can provide some incentive for continuing 
professional competence. The real concern was whether the va- 
rious constraints existing in the actual practice of accounting, 
architecture, engineering and law served to minimize or elimi- 
nate much Wipes suneornebLcal tncetti ve. Those tractors that 
could impede an otherwise effective civil liability vehicle 
have been surveyed; thus it should now be possi bl eto provade 


a final eva tide.t Von. 


There is, however, one threshold matter that deserves 
some emphasis. In this paper, any extensive analysis as sot 
been attempted of the one factor that may well have the 
greatest influence on the effectiveness of the civil liability 
mechanism as a workable competence incentive: competitive market 


pressure. The, impact.of this variable cannot be overstated. 


"| |) 6¢the single most important factor 
influencing the effectiveness of ther eivil 
liability mechanisms for a given profes- 
sion is the extent to which the practice 

of the profession is subject to competitive 
market pressures. In professions which are 
constrained by competitive market forces, 
the civil liability mechanism should be re= 
latively more effective. Conversely, where 
market forces are weakened or essentially 
non-existent, considerable inefficiencies 
of the mechanism can be predicted.",,, 


In the absence of competitive market constraints, the profes- 
sional's adoption of sub-optimal methods of practice (e.g. 


procedural delay and "defensive medicine") will go unchecked. 


The financial discipline of the market that would otherwise 


force an internalization of the costs of these inefficiencies, 
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: ; Z 
and thus encourage self-correction, 1s absent. And the 
civil liability mechanism simply cannot reach non-actionable 
incompetence. As the Ontario Law Reform Commission noted in 


the context of the legal profession: 


"| | most incompetence does not mani- 


fest itself as actionable negligence but 
rather in unduly-delayed lawsuits. For 
this the individual litigant probably 
has no effective remedy (unless he 
changes his lawyer relatively early 

in the case) and certainly the litiga- 
ting public suffering from protracted 
trials has no remedy. . 65 35 


Nor can the civil liability mechanism deal effectively with 

the "defensive medicine" phenomenon. The judicial sensitivity 
to "custom" as a relevant index of professional competence will 
perpetuate the ineffectiveness of the civil liability mechanism. 


Professor Prichard explains: 


"There are two major reasons why the 
defensive medicine problem arises: the 
absence of a competitive market in the 
delivery of medical services and) conse= 
quently, the use of custom as the standard 
of competence in professional negligence 
actions. The absence of market forces 
allows the physician to adopt the defen- 
sive practices without financial penalty 
or consumer disapproval and the customary 
practice standard incorporates the sub- 
optimal practices and indeed, over time, 
May require them. , 3¢ 


In sum, the effectiveness of civil liability as a competence 
incentive will be seriously curtailed where the professional 


services market is less than competitive. The extent of 


competition in a particular market will be influenced by several 
factors: the relative substitutability of one profession's 
services with that of another,(e.g. the design services of 
the architect and the engineer); the degree of complexity of 
the services rendered and the consumer's ability to make price/ 
quality comparisons; the source cof payment ‘for the seuviees=— 
state insurance or private fee; the extent to which the pro- 
: , ; : at, Lor 
fession permits informational advertising. None of these 
variables were extensively explored in this paper. Whether or 
not there exists an appropriate degree of competition in the 
delivery of a particular profession's services is a matter 
that cannot be considered in the context of civil liability 
alone. 
“The. décision as "to the degree oF 

competition that is appropriate for 

the regulation of a partictlar prores— 

sion will be based primarily on factors 

other than the impact of competition on 

cival- Liability ‘and ‘continuine competence. 

However once the decision is taken, it 

becomes the dominant variable in deter- 


mining the relative effectiveness of 
Ciwadl liability.",4.¢ 


The Professional. Organizations Committee’ is” left! with-the con- 
sideration, of:ithel nature andi extent,of competition] in? the 
practice of accounting, architecture, engineering and law. 

The. necessary) caveats: with respect’ to) the’ overall erfectiveness 
of the civil liability mechanism as a competence incentive have 
been articulated. Of course it is still possible to evaluate 
the effectiveness of the civil liability mechanism as a vehicle 
for the regulation and control of actionable incompetence. This 


task is turned. to; now. 


Be Accountants. In the canvass of the various determi- 
nants that are at play with respect to Ontario chartered ac- 
countants, several conclusions were suggested. First, victin- 
faitciative is not a dignificant dconeern. The clients" ability 
to recognize and attribute incompetence-related losses is un- 
surpassed. Secondly, the adjudication process is unencumbered 
by the more usual instances of judicial inflexibility. A major 
expansion of the C/A.'s liability has been seen. Indeed, the 
ICAO's current worry is that the expansion of liability may 

be coupled with class action reforms with the result that “the 
accounting profession may well be unable to bear the burden of 
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There are, however, several substantial 


increased exposure. 
factors that detract from the potential effectiveness oF the 
civil liability mechanism: the absence of compulsory insurance, 
‘the absence of a significant deductible, a non-experience rating 
scheme, and a less than effective professional relationship with 
the private insurers. Taken together these factors can only 
impede the development of a systematic approach to malpractice 
claims. No comprehensive loss control program has been insti- 
tuted. No attempt has yet been made to regularize the response 
of the disciplinary body to individual competence problems. 


In sum, civil liability seems to be effective but only as a 


compensation mechanism. 


ee Architects and Engineers. Here again, the constraints 


that could potentially affect the adjudicative process are 


A oy jal 


uniformly insignificant. The judicially-imposed liability 
rules are sufficiently expansive. Indeed the current presi- 
dent of the OAA has suggested that the courts have gone too 
far--that an "unfair burden of liability" has been imposed and 
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that «too muchsis éexpected (ok anchitedcts. The *faét tis; 


however, that not all victims resort to litigation. The extent 
to which some of the profession's clients are Wad tat obme anon” 
and thus unable to clear the recognition and attribution hurdles 
is a matter of some significance. The insurance-related factors 
prove more positive. Although the professions have not opted 
for compulsory insurance, the RAIC- and CCPE-sponsored National 
Program is quite impressive. The premiums are risk-rated. There 
are minimum deductibles. And the relationship both professions 
have with the National Program Administrator is excellent. The 
claims data is systematically reviewed; there is close co-opera- 
tion and communication between the Joint Insurance Committee 

and the NPA; a comprehensive loss control program has now been 
operational for several years. Has the civil liability mecha- 
nism influenced professional competence? According to the 
National Program Administrator it fee The CCPE agrees. 

In its view, the absence of an American-style liability crisis 
"is due entirely to the benefits of the [national] program 
which introduced for the first time anywhere in the world, 
consolidation of premium, introduction of loss control through 


seminars and bulletins and expert claims Hee ee 


3M Lawyers. In the case of the legal profession, the effective- 
ness of the civil liability mechanism is significantly enhanced by 
the profession's insurance arrangement. The Law Society 
has instituted an universal and compulsory group insurance 
plan with a substantial self-insurance component. This means 
that the claims data can be easily collected and interpreted 
for the implementation of appropriate loss prevention measures. 
Individual competence problems are being identified and dealt 
with, either informally through the Errors and Omissions Com- 
mittee or more formally through the disciplinary mechanism. 
The individual lawyer finds an additional incentive in the 
$5000 minimum deductible. In sum, the insurance factor is 
not a significant constraint. The major constraints are 
elsewhere. First, they operate in the context of victim- 
initiative. The vast majority of the legal profession's 
individual-clients will rarely claim malpractice or resort 
to litigation to recover damages from a negligent lawyer. 
The reasons have already been canvassed: information barriers; 
costs barriers. The second major area of constraints exists in 
the adjudication process. Although the general standard of 
care is not unlike that expected of other professionals, it 
is fair to say that: 
"The lawyer who commits a malpractice 

in the representation of his clients 

299 J ESMHPOtLecces by ta maze of ancient 

legal privileges which make it virtually 


impossible for the injured client to 
be made whole." 5,4, 


=h60<< 


The procedural roadblocks are many--privity, the "suit within a 
° W 245 ° ] ° ° ° ° 
suit" hurdle, the barrister's immunity from in-court negli- 
gence, etc. In sum, notwithstanding the positive pressures of 

the insurance arrangement, the civil liability mechanism in 


the context of the legal profession is not a major competence 


incentive. 


4. Conclusion. Not surprisingly, the relative effective- 
ness of the civil liability mechanism as a competence incentive 
varies from profession to profession. With architects and engi- 
neers, the civil liability mechanism appears to be relatively 
effective. In the accounting and legal professions, the mecha- 
nism is less effective. Nonetheless every profession has felt 

to some extent the impact of professional liability and, again 

to some extent, has attempted to respond through various insurance 
and loss prevention programs. Can the civil liability mechanism 
perform a useful function as a competence incentive? 


Professor Prichard's perspective is supported: 


Oe aos (ht! Chey apparent absence of a 


Superior alternative mechanism, civil 
liability, with its advantage of flexi- 
bility, dynamism, indirectness and indi- 
Viduality, is a relatively attractive 

and effective tool for achieving minimum 
levels of continuing competence. An en- 
lightened policy should, in most cases, 
include, civil liability as one element 

in the calculus of institutional arrange- 
ments in the search for competence." /¢ 


That 25) met to say, however, that, the, civil, liability. mecha- 
Dienites toocurrteontiyvy operates in the practice of accounting, 
architecture, engineering and law is working satisfactorily. 
It is submitted that extensive reforms are necessary before 
civil liability can in fact claim the theoretical advantages 
suggested by Professor Prichard. The necessary reforms are 


itemized in, Part, E. 


REAKKKEKKEKRREKEKEKKEKEREE 


E. RECOMMENDATIONS 
(i) Improving Victim-Initiative 

de Increased Information. It is imperative that more in- 
formation be provided to individual clients of pro- 
fessional services. Even the most sophisticated 
clients have indicated a need for more information 
about the professional services being supplied--the 
fees charged, the type and quality of the work pro- 
mised, the available redress or complaint mechanisms 
ater The legal profession deserves the most cri- 
ticism in this respect. What is desperately needed 
is an increased public awareness of professional 
services. Informational advertising would be an 
important component of a "client education" program. 
the question of advertising is, of course, clasely 
related to the more fundamental issue of competition. 
Caveats have already been registered on this point. 
It is nonetheless recommended that the POC continue 
to research the question of- the appropriate degree 


of competition in each of the four professions with a 


view to encouraging a more active information market. 


ApS. Standard Setting by the Profession Itself. The existing 


information deficiencies could be significantly im- 
proved if each profession undertook to set requisite 


performance standards. The setting of standards 


would require a careful analysis of the more pre- 
valent pitfalls in the delivery of the profession's 
services and a meaningful description of the ex- 
pected standards of care and skill. The task itself 
would be formidable but the benefits would be sub- 
Steptaal, both for the client and the profession 
iteelf: 
"Once establishedgmthese standards 

will both aid outsiders in taking effec- 

tive action in dealing with incompetence 

as it .concerns their interests; ,and will 

simultaneously restrain the range of dis- 

cretion outsiders have in dealing with 


matters that directly affect the profes- 
S100 
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Pt a8 recognized that some professional 

tasks will not lend themselves to an exercise of 
standard-setting. However, to the extent that it 

is possible, it.is recommended that the four professions 
under study be encouraged to develop and publicize 
performance standards. Of course, any standard- 

setting exercise that is attempted by the profes- 

sion's governing body will require complete access 

to claims data. The need for mandatory data 


disclosure is discussed below. 


Ne 9 tic 


J Lawyer Lists. Victim initiative could also be improved 
if injured clients were reassured that legal counsel 
was available for the institution of malpractice pro- 
ceedings. Although the evidence to date does not 
indicate any serious problem in this regard, the POC 
may choose to adopt the suggestion in the United 
Kingdom's Lay Observer's Recor ee that, jist ersor 
lawyers who have the skill and experience for profes- 
sional negligence litigation be compiled and available 


to the public on demand. 


4. Gontingent Fees. it 15 recommended that. the POC uroe. the 
province Seriously.~to consider permitting contingent fee 
arrangements: The arguments favouring this reform of the 

250 : 
COStS rules ware compelling: And, ifSo0ne> concludes 
that civil liability is indeed an important mechanism 
for maintaining professional competence, "then a fee 
arrangement which facilitates its operation should 


be encouraged] not attackedsicy: 


There is of course 
much controversy in the literature with respect to 
contingent fee proposals. Perhaps a limited and contvalled 
experimentation period would be an appropriate compromise 
asiwellrascan-effectivestestavehicle. 
(ia. Facilitating. the. Adjudication) Process 

at Limitation; Periods. The Attorney-General of Ontario is 
quite correct when he describes the present limita- 
tions statute as “obscure © . . archaic? and out of 


ae ie 


harmony with modern conditions. Lt aeopartis 


cularly important that professional 


ae: a 


malpractice actions not be otherwise impeded by 
an ambiguous and often-times unfair limitations 
period. It should be made plain statutorily that 
the limitation period does not begin to run until 
the injury has occurred. The POC should support 


the Proposed Limitations eer gene 


6. Other Procedural Reforms. One example of a procedural 
barrier that deserves further analysis is the re- 
quirement that a plaintiff who alleges legal mal- 
practice on the basis of a missed limitations period 
demonstrate that his original action would have 
succeeded if the attorney had not been negligent. 
THishltrLalewithinlattriab’ »pprocedurezhass been” cri- 

4 7 "W ° ° ° ° rae ° 
ticized as a "self-serving and primitive require- 
ment. One writer has argued that the burden should 
be shifted to the defendant lawyer in such cases 
to demonstrate that the client's cause of action 

ee ee , 
lacked merit. It is recommended that further 


research be conducted into these and other proce- 


dural impediments. 


‘he Publicize Court Awards. in: addition to the’ financial 
incentive provided by a damages award, there is a 
non-financial incentive--the moral stigma that 
attaches to a judicial finding of professional 


negligence. This incentive should be strengthened 


8. 


oye 


S Teee 


by requiring widespread publication of stheimalpractice 


action and its outcome. 


Peer-Review Mechanisms. This paper has said very little 


about alternatives to the existing court-oriented adjudi- 
cation process. Several American jurisdictions have 
been experimenting with non-curial mechanisms for the 
resolution of professional negligence claims. Arguments 
have been made that Professional Standards Review Organi- 
zations (PSRO's) utilizing peer and lay person adjudicators 
are more efficient and in the overall more effective with 
, ; ZOO ee 
respect to continuing competence. Otheresyhave- cr2ti= 
cized these panels as being too costly, toothless, bureau- 
: ¢ a ios 
cratically unmanageable and inherently unfair. 
The entire question of institutional design of 
the. imposition) of civil’ liability is a matter (ira baewol tL 
require further discussion once the overall, effectiveness 


of the civil liability mechanism has been determined. To 


date no empirical data have been collected with respect to 


Zo 


the general effectiveness of the non-curial review panels. 


The POC may wish to encourage further research in this area. 


Os ee | Dealing with the Insurance Factor 


Compulsory Insurance. It is recommended that the ICAO, 


the OAA and the APEO require their members to carry 
professional liability insurance as a condition of 


professional practice. The Law Society has already 


ee bee 

done so and the benefits are evident. First, com- 
pulsory insurance means a greater opportunity for 
the compensation of all losses caused by a pro- 
fessional's negligence. Secondly, and more impor- 
tantly for the purposes of this paper, mandatory 
insurance would yield a more complete data base thereby 
allowing greater accuracy in the design of continuing 
education and loss prevention programs. The concern 
of the OAA that compulsory insurance would give the 
insurer too much control over who could or would 

not practice architecture is unfounded. With many 
insurers serving the profession, the concentrated 
power base would not naveviatt: oe And even if 
the insurance is provided by a single insurer, the 
Law Society's experience refutes the OAA's concern. 
Finally, if compulsory insurance at sufficiently 
high levels of coverage were adopted then firm 
incorporation and limited liability could be 
extended with little risk of uncompensated losses 
being imposed on involuntary parties. This latter 


point is made by Professor Prichard in his paper 


on Incorporation by Tie hes aes EGS ve ot 
EO, A Self-Insurance Component. The incentive value of the 


profession ttself acting as d@ partial self-insurer has 


already been discuseede The motivation to 


collect, interpret and improve the professional 


i EBs 


aT ne 


negligence data is particularly acute when “the 
cost of our mistakes are paid from our own 

Aes 62 F : 
pockets”. It is recommended that a substantial 


self-insurance component complement the compulsory 


insurance plans proposed above. 


Substantial Deductibles. The incentive for continuing 


competence created by the imposition of civil lia- 
bility is. virtually eliminated if the professional = 
insurance package has a nominal or non-existent 
deductible. It is absolutely imperative from a 
deterrence perspective that the professional insur- 
ance plan carry a substantial, uninsurable deductible 
requirement. It may also be desirable to structure 

a differential deductible that can be correlated 

with either the extent of injury or the type of 


injury. ‘Professor Prichardsexplainge : 


"Although mandatory deductibles can create 
financial incentives, if the deductible is 
the same for all maloccurrences, from an 
incentive point of view, professionals 
will not distinguish among injuries resul- 
ting in damages greater than the deductible 
limit. As a result, the most serious in- 
juries and considerably lesser ones would 
presumably be avoided with the same fre- 
quency. This could be corrected by cor- 
relating the deductible level with the 
amount of damages, or, less precisely, 
with the type of injury."5¢3 


The B.C. Law Society, for example, has injected one 


differential into its deductible requirements--the 


ig PS 


usual $3,000 individual deductible has been raised 
to $10,000 for any claim arising out of a missed 
lmtcat fon’ period: It is recommended that profes- 
sional liability insurance plans carry a substantial 
and differentiating non-insurable deductible re- 


quirement. 


bs Experience-Rating. Although the incentive value of 
individual risk-rating is obvious, the costs would 
be severe as well. A strictly applied experience- 
fatine-’ could inhibit the’ early reporting of claims 
and thus prejudice not only the insurer but the 
profession in its efforts to compile accurate ing: Caan 
re could’ also’ carry disastrous financial’ consequences 
for individuals in practice. lt is submitted that it 15 
not essential that premiums be individually risk rated 


divtie other recommendations in,this.Part,are imple- 


mented. 


(iv) Improving the Response of the Profession as a Whole 


LS. Mandatory Data Disclosure by Insurer. It is imperative 


that the insurer be required to disclose to the re- 
levant professional body at regular intervals the 
full incidence and costs of the claims that have 
been made. The insurer should be required to 


systematize the data collection in a comprehensive 


= 76s" 


and understandable way. Extensive accessibility 
to the claims data is the sine qua non for any ef- 
fective continuing education or loss prevention 
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program. 


14, A Comprehensive Loss Control Program. It is recommended 


that the accounting and legal professions follow 

the lead of the architects and engineers and assume 
a more aggressive attitude toward continuing educa- 
tion and loss prevention. The National Program 

Administrator's seminar-attendance incentives, loss 
control bulletins, professional liability handbooks 
and claims incidence updates are features that de- 
serve serious consideration and, ideally, implemen- 


ot oor, 


gb We Internal Regulation of Incompetence. It is recommended 


that the disciplinary body for each profession as- 
sume a higher profile with respect to individual 
incidents of professional incompetence. Dhe. dt S= 
ciplinary body should have access to any relevant 
claims data, including individual files. Finally. 
all transcripts of any malpractice action involving 
a member of the profession, should be forwarded to 


the disciplinary body. 


(v) Other 


iG. Wirm structure and, Limited Liability. .In his study of firm 
fracture, sod incorporation, Professor,Prichard 
stressed that the corporate form ultimately selected 
Prarie FOC, as most:-appropriate in the context, of pro- 
fessional services should reflect the conclusions 
reached on such related substantive issues as civil 
Uteidiwece The, conelusion,ireached, in, this, paper 
Bauetpe stared suecin erly? Vcivid fiability. can,pro= 
wide a significant incentive for continuing profes- 
sional competence if the recommendations noted above 
are implemented; otherwise the mechanism will flounder 
as a third-best and largely ineffective competence 
incentive. How, is this conclusion relevant to a 
discussion of corporate form and limited liability? 
Tt is our position that the deterrence value of 
civil liability would not be significantly affected 
by a statutory shift from the traditional notion of 
foint and ‘several liability to that of limited lia- 
Baeeoy:. This is largely the consequence of prevailing 
market and liability insurance factors. These factors 
have been extensively explored by Professor Prins 
in a recent American journal of law ty setae Bd 
The only significant consequence of a shift to limited 
tort Liability will be one of campéensation: a 


limited liability regime will mean a smaller asset 


base and thus a smaller compensation fund than 

would otherwise be available. In order to 

protect the victims of negligent professional ser- 
vices adequately, limited liability should be permitted 
only where the professional firm has provided 

adequate security for financial responsibility. 

it 3S submitted that’ the “thirds model aiternative™ 
Ssugpe'sted". in the’ Model™ Protessionsl Corporatvon 


Supplement be bnheeked. oF 


KEKEEKKEKEKKEKKKEKRKEREKE 


TABLE 


Weighted Average Distribution of Gross Fees 
ForsAll CA Firms by Selected Client Groups 


Businesses with total world-wide sale of 


(1) 
(2) 
(3) 


All 


50 .= 61,000,000 462.4% 

$4,000,001 = $25,000,009 2 

s22,000,001. + Load 
Businesses 90.5 


Individuals 


SOURCE: 


KKAKKEKEKREE 


F. Lazar, M. Sievers and D. Thornton, 


An Analysis of the Practice of Public 
Accounting in Ontario, Working Paper 


#8 prepared for the Professional 
Organizations Committee, 1978. 
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TABLE 4 


ICAO Lloyds-Minet Insurance Plan by Level of 
Coverage and Number of Firms 


#% of Ontario Firne # of Ontario Firms 

Level of Coverage CLO G6. OOaLs SEZ le wo Ole POLL (19978 Totals 632) 
S 100,000: PLA va tes 143 
500,000; le Na 40 Zilog 
15 00075000. 1582 aks. Tor 
2,000,000. 43 g 54 
5 OOS 0-0), Li Zz 4 
10,0005 G00". 5 - 7 
LO eles eZ 100Z% 681 


SOURCE: LCAO Letter of June 103 197 Jato: PC? 
tnterview witht) --Adeils tein 
CRC AO) ar ch? Lom £19478 


NOTE: ln-Marche 1997S only 661 out of approximately 
W200 Ontario “units” were insured under the 
ICAO Lloyds-Minet Plan. No data is available 
re the other insurers, levels of coverage, 
etic. 
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TABLE 


The Lloyds-Minet "Self-Rating Table" 


Self-Rating Table 


To calculate annual premium for required coverage level, 
complete section (a) AND, if desired, ONE OF (b), (c), (d), 
fe) or (f) and total Note: for coverage up to $2,000,000, 
there is no annual ay zregate loss limit (any number of losses 
of up to $2,060,000 can be incurred). On coverage over 
$2,906,000, losses ina policy year are limtred to the aggre- 
gate of the portion of losses exceeding $2,000,000 that do 
not exceed the amount of your coverage over $2,000,000 


1. (a) Basic coverage $100,000 per toss no deductible 


Total nuniber of Total annual cost 
CICA members in firm per CICA member 
> 
1 Oi 
2 186 
3 13% 
4 133 
§ 127 
4 122s 
Te ORG) He 
Lil VIS) 111 
}o+ 106 


Total cost for basic limit 
Noa. of CICA 
SOL UNTe aan everett oe coe Re oe ee = Se tee 
applicable cost 
per member for 
size ot firm 


2) AND, IF COVERAGE OVER $100,0U0 IS 
DESIRED, ONE ONLY OF (b) 10 (f) 


(b) Additiene! $460,000 coverage to 


bung tote! ceverage to $$0G,000 

per 108s 

ING Of RaGENCTGP com niePaee Ne Ee | Gi ieap wank tert 
NGmOoh tmploved (CAV Sake ese S2ea) SSG tan 


fc} Additional $900,000 coverage to 
bring total coverage to 31 ,GUu0,G00 
per Loss 
INGE Ol Pantie isin casas: cee Ne She Scere ees: : 
No. of Employed CA’s: ..... A Dae ies oe naee : 


id) Additional $1,900. 000 coverage to 
bring total coverage to $2,000,000 


per loss 
INGO bee AuGhita Gisse meen on terete Nuts omar l mibuce ert aise: 
No. of Employed CA’s: ..... Bee Snare Suan ae cen 


(e) Additional $4,900,000 coverage to 
bring total coverage ta $$,000,900 
(i) $2,000,060 for each and every 
toss plus 
(Gi) $3,000,000 each and every 
loss, and in tetal. in any policy 
year in excess of (1) above 


IN oyet@u til CSWELB ANS: Se, qareanepere ane ses Bet Le on ae oan eee 
Nowot Employed @A\Saey., te DOGme Sota eer ote 
(f) Additional $9,900,000 coverage to 
bring total coverage to $10,000,000 
G) $2,000,000 for each and every 
loss plus 
(ii) $8,000,000 each and every 
loss, and in total, in any policy 
year in excess of (i) above 
Nioamof: PAnUNGEN: mes terecce--e es See) rae Si... ec seevanestes 


Nowot Eraplayed G@Ars: 2. W48 =) 3 soo. sn- 


Total annual cost section (a) plus 
(b), (c), (d). (e) or (f) if required $ 





Note: All annual costs shown include an Insurance Commit- 
tee administration charge. Your policy will only indicate the 
insurance premium before this charge while you will be billed 
for the total cost as shown. e 


SOURCE: Cron Lloyds-Minet Information 
Brochure: To Err is Humans % «But 


It-Helps to be Insured" (1976) 
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TABLE 6 


Architects .and Engineers: Distribution by Client Type 


Distribution of Client Types 
(% of ali dlienes) 


Architectural Engineering Mixed 


Client type Firms Firms Firms 

as Industrial and commercial 09 39 34 
companies 

2. Real estate development 20 14 29 
companies 

3. Non-profit institutions 10 3 6 

“AS Government: Calls tevels) 241: 22 AS 

%. Individuals OME: 6 7 

Os Architecture or engineering 3 14 6 
firms 

i. Dther = contracrors Z1 He 

5. - mining corporations 0 1 0 

a - other 1 Z LE 





TOTAL 100 100 100 


SOURCE: D. Dewees, S. Makuch and A. Waterhouse, 
An Analysis of the Practice of Architecture 
and Engineering in Ontario, Working Paper 
#1 prepared for the Professional Organizations 
Committee, 1978, Table III.B.24. 


TABLE i 


Architects and Engineers: .Client Survey 


The Sample by .Client-Type 


(1) Government and Non-Profit Institutions: 
Residential 3 


(2) Government and Non-Profit Institutions: 





Non-Residential LZ 

(3) Government: Road and Highway Design 3 
(4) Private Sector: Residential Li 
(5) Private Sector: . Non-Residential 14 
(6) Individuals 0 
Total Sample 49 


Shopping Around" 


Responses toe-“Questdon & of this Client Survey indicate that 
from 86% to 100% of the client-sample made their final selec- 
Cron Of Lire’ rromes. “List of alternatives. 


Responses to Question 10 of the Survey indicate that the 
selection was made on the basis of the following 
Major criterba: 


(1) References from other organizations; 
C2) References from other design firms; 
(3) References from prime consultant; 
C4) het ce: 

6) wSpecialdzed capabilities; 

6) Expertise of staff; 

sy Size of -fivrn. 


SOURCE: Professional Organizations Committee - 
Client Survey - Architecture and 
Engineering (1977). 
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TABLE 10 


Architects and Engineers: Client Survey 


Problem Resolution by "Informed Client/Uninformed Client" 


Resolution Informed Uninformed 
1. negotiation dog a 312 
2 corrected by citient 42 46 
3° corrécted by consultant 8 8 
4) termination of relation 8 a 
Sap mata gation 1) ~ 
6 a2 Ost he £ 8 - 
n = GLa Cis) 


Satisfaction withmResolution 


Response Informed Uninformed 
la yes 40% 46% 
2 no 30 8 
je Part Ly 20 46 
4. not yet resolved 10 - 
n = (10) Cb ) 
SOURCE: Professional Organizations Committees Client Survey e- 


Architecture and Engineering (1977). 
NOTE: The client, is “informed” if; 


1. the client has technical knowledge about the architec=- 
tural or engineering aspects of the project. 

2om the clrent has experience in the (building v industry, ‘and 

3. the client has empathy or appreciation® of architeetural 
or engineering input in building design. 


The client is Mamintormed” Af: 


The client has limited or no knowledge of the 
technical and economic aspects of the building 
industry. 


SOURCE: Professional Organizations Committee - Client Survey - 
Architecture and Engineering (1977). 


TABLE 11 


Architects' and Engineers' National Program 
Level if Coverage by Size of Fee Income of Firm 


Estimated 
Fee Income Average Limits Selected 
Under $100,000. annually $ 100,000. 30% 
250,000. 710% 
$100,000. - $250,000. annually $ 100,000. 10% 
250,000. 85% 
500,000. 5% 
$250,000. — $500,000. annually $ 100,000. 5% 
250,000. 85% 
500,000. 10% 
$500,000. - $1,000,000. annually $ 100,000. 1% 
250,000. 75% 
500,000. 20% 
1,000,000. 4% 
Over $1,000,000. annually $ 250,000. 30% 
500,000. 45% 
1,000,000. 1S% 
2,000,000. 6% 
5,000,000. 4% 


Present insurance capacity under the R.A.I.C. and Cana- 
dian Engineers sponsored Programs makes limits of up to $5 
Million readily available. Limits in excess of $5 Million. up to 
$10 Million, can be arranged by special reinsurance arTange- 
ments, but are not readily available and the cost is somewhat 
unpredictable. 


SOURCE: National Program Administrator, 
Bulletin No.30, "Selection of Limi'ts 
and Dedwctibiles," at p.3 


TABLE pip 
Architects' and Engineers' National Program- += Claims by Origin 


Distribution of Claims by Origin (Canada). to Dee. al, L995 


DISTRIBUTION OF _CEAIMS-BY ORIGIN® (CANADA) 


ee eee fe eg nt 888 20 Se eee 


TABLE |} 
Inadequate 

Design Error Supervision Workmanship Miscellaneous Totals 
Discipline l $ \ $ i $ i $ | 
* Architectural 18.3 31.1 13.0 15.9 4.2 0.5 7.5 4.8 43.0 523 
(Architectural 
excl. roofs) (13.7) (26.8) (9.9) (12.1) (3.1) (0.4) (4.6) (4.1) (31.3) (43.3) 
“Structural 10:42 6 208 5.2 7.2 2.4 0.8 6.5 6.6 24.5 35.4 
(Structural 
excl. roofs) (5.7) (10.2) (3.6) (4.5) (1.3) (0.6) (3.6) (3.0) (14.2) (18.3) 
(Roof Problems) (9.3) (14.8) (4.7) (5 5) (2.1) (0.5) (6.0) (5.0) (22.1) (25.8) 
*Soils 1.1 0.4 0.6 2.5 0.4 0.2 0.5 0.0 2.6 
*Mechanical 4.2 fe 2.7 0.8 0.8 0.2 2.9 0.8 10.6 
*Other Engineering 1.2 0.2 6.7 3.4 0.4 Nil 11.0 27 19.3 

35.2 53.7 PRS eer 28.9 8.2 1.7 28.4 14.8 100.0 100.0 


1 = % of claims incidence 


$ = % of total claims cost 
To December 31, 1975 


Premium and Loss iby Project. Type 





TO DECEMBER 31, 1975 


TABLE II 
i % Incurred 
PROJECT TYPE % Premium Losses % Permissible 


Residential (Low) 13.6% 7.2% 9.5% 
(High) 6.9% 8.8% 4.8% 


Recreational } 5.3% 3.5% 


industrial : 0.8% 3.1% 


Commercial ; 17.8% 19.7% 
Institutional : 51.5% 23.5% 


Miscellaneous 5 1.7% 5.9% 
TOTALS . 93.1% 70.0% 


SOURCE: RAIC Annual Report, 1975-76 at p.15 


= D1 TABLE he 


Architects' and Engineers' National Program -- Premiums/Losses Data 


: Architects’ Premiums/Losses by Proevect=Iype ‘toe 
December 31, 1975 


FIGURE 1 (ARCH.) 


ii NET PREMIUMS 
ae INCURRED LOSSES 


% TOTAL NET PREMIUMS 








fo ele Hiden | ae 8 
m3 zy 


De Engineers' Premiums/Losses by Project-Type to 
December 31, 1975 


FIGURE 2(ENG.) 


% NET PREMIUMS 
w 
a 





pO 





MECH. & ELEC. 
MISCELLANEOUS 


SOURCE: National Program Administrator, 
Special Bulletin to the Profession, 
June 1976 
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TABLE 18 


Architects" National Program --— Claims) History 
History .of Insurance wRatesa 77 OU. toe 6976 





Building Costs RAIC Avg. USA. Arch rte cts 
YEAR in Canada Rate Changes Rate Changes (ATA) 
TOD 100 100 100 
LoL. 109 ( 92) 110 CLOZ0 133 (3324) 
1972 U2 00m C10. 7) ZO Cl hae Lii8.2 2 OS420 
Loe T3398: 9 ClO 3 432, (47) 216.78 2°60. 070 
1974 148.9 (2.32) PS 25 ee Los) ZOD «2 = 02 479) 
Loy Ie/i6.. 3) “Cis 47) yee ee i) 46.33 e672) 
19076 (Projected) 216k 


Stmmary wr Number of Claims €Canada) 


No aro i Gla ims 


Under $1000 264 
S1G00 to. 55000 B25 
55000 to S10,000 88 
SiO000 ‘to $50,000 66 
S507, 000 oF 31007000 We 
More than $100,000 10 

56.5 

SOURCE: RAIC Letter to the Profession, 


september 19, 1975 


TABLE i9 


Architects' National Program -- Claims Distribution by Region 


Distribution of Losses/Premiums by Region 


Atlantic 

Quebec 

Ontario 
Manitoba/Saskatchewan 
Alberta 


Bie tors 


CANADA 


# of Claims % of Losses % of $Premiums 


ie 4.3% Jikto 
245 34% 39 9 

160 2:9.4:0 34.3 

20 8.4 542 

66 9.4 9.3 

53 a 10.5 
565 100.4 100.4% 


SOURCE: RAIC Letter to the, Profession, 
September 19, 1975. 


TABLE 20 


Architects' and Engineers' Liability Insurance: The 


U.S. Experience 


TABLE | 
ARCHITECTS AND ENGINEERS 
PROFESSIONAL LIABILITY INSURANCE* 
AVERAGE CLAIM VALUE 
BASE YEAR — 1960° = 


TABLE II 
ARCHITECTS AND ENGINEERS 
PROFESSIONAL LIABILITY INSURANCE* 
FREQUENCY OF CLAIMS PER 100 FIRMS 


Year Average Claim Value Calendar Accident Year Frequency Per 100 Firm, 
ome er (ee a aS 
1960 100.0% 1960--- 27, 
1961 69.9% 1961 13.1 
1962 106.1% 1962 14.6 
1963 89.9% 1963 13.2 
1964 87.4% 1964 15.4 
1965 90.0% 1965 17.6 
99 
1966 121.2% 1966 17.7 
1967 19.99 
“4 pee 1967 18.8 
1968 125.6% 
1968 18.7 
1969 146.0% fe 20.0 
1970 155.8% , 
1970 20.6 
*Table provided by Victor O. Schinnerer, In-., Administrator of ; : | 
AIA-NSPE Insurance Program. *Jable provided by Victor O. Schinnerer, Inc., Administrator of 
The average claim value i3 the average amount of claim payments AIA-NSPE Insurance Program. 
and claim expenses of each claim occurring in each ycar of the P ; : 
program. Frequency of claims per 100 firms is the average number of claims 


incurred by each 100 firms. 
The results include all insured firms (approximately 10,000 firms as : 


of 1971) and are expressed as percentages of the base year of 1960 
to reflect the upward trend of the average claim. 


—™ 


SOURCE? Shear, “Professional Liability 
Problems Among Architects, Engineers, 
Lawyers and Accountants", in Report of 
the Secretary's Commission on Medical 
Malpractice (U.S. Department of HH, E.W.: 
1973) “st -p2639- 


ac BED es 
TABLE Zak 





Architects’ and Engineers' Liability Insurance: The 


U.Sschzperience 


TABLE III TABLE IV 
ARCHITECTS AND ENGINEERS gece Badal ade —_e* 
BROPESSIONAL LIABILITY INSURANCE* PROFESSIONAL LIABILITY INSURANCE 
UUTHORE INCURRED LOSs AVERAGE Fae e re INCREASES 
BASE YEAR - 1960 
Year Ultimate Incurred Loss Year Premium Rate Level 
1960 | 100.0% 1960 100.0% 
1961 9.3% ~ 1961 100.0% 
1962 922.5% 1962 130.5% 
1963 173.3% aie 134.0% 
1964 192.0% 1964 142.8% 
1965 227.2% 1965 142.8% 
1966 318.5% 1966 142.8% 
1967 356.0% , 1967 157.8% 
1968 398.1% 1968 236.7% 
1969 566.7% 1969 284.0% 
1970 693.2% eae 391.9% 


‘Table provided by Victor O. Schinnerer, Inc., Administrator of CATHeP Pas adted brheree cise 8 


AJA-NSPE Insurance Program 
: The above table illustrates the cumulative percentage rate increases 


for the period shown. 


SOURCE: Shear, "Professional Liability 
Problems Among Architects, Engineers, 
Lawyers and Accountants", in Report of 
the Secretary's Commission on Medical 
Malpractice (U.S. Department ot HE. W. 2 
1973) at p.640. 
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TABLE 22 


Lawyers: Distribution by Cizent-TIvpes and 


Size of Firn 


Percentage distribution of law firms' clients by type of 
cliente Stands size of firm, Ontario, 1976 


Ey poeror Clients Firm Size (No.of Lawyers) 
total .(N 13109) ah 2-4 see BUG 
Public corporations 3 4 8 16 


Non-public corporations and 


unincorporated business ta oe ot oe 
Legal Aid recipients 14 fe 8 4 
Other individuals 61 60 48 35 
Government and non-profit 4 3 5 5 
Other L L i} 0 


SOURCE: See Chapter V, "Economic Analysis of the Market 
for Lawyers' Services: Supply of Lawyers' Services" 


in Division of Functions in the Legal Profession: 


Paraprofessionals and Specialists, (Professional 
Organizations Committee, 1978), p. 87. 
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TABLE 23 


Client Survey: Law -- Individuals 


Distribution of Users of Legal Services by 
Frequency of Use (frequency & percentage) 


Frequency of Use Frequency. Percentage 
More than twice a year 1g 26% 0 
Once or twice a year 14 19,2 
Once or twice in five years 34 46.6 
Other > 6.8 
No answer 1 1a 


N = 73 100.0 


NOTE: Of the 73 individuals surveyed, only 
19 or 26% used a lawyer more than 
twice a year. 





SOURCE: Professional Organizations: Committee s- 
Client Survey - Law (1978), Table 8. 


ee 
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Client Survey: Lawuseabudividuals 


TABLE 


24 


nS 


Distribution of Users of Legal Services by Source (of 


Information (frequency & percentage) N 





Sources Frequency Percentage 

Friends 38 S2uo 

Family Sg VP Re, 

Business associates 18 Ze) 

Legal referral service Z A 

Legal aid 6 alge) 

Other 16 Dap eae 

89 
SOURCE: Professional Organizations Committee - Client sourvey 





Daw C1978), lable: 14. 


Client Survey: Law -- Businesses 


Sources of Information About Lawyers 


Ca) Colleagues (business associates) Be ee! 
(b) “O8REFA LEGal (firms 20=0 
(c) Own legal department 4.4 
(d) Friends 46.7 
(e) Legal Referral service 0 
(f) Other (please specify) 0 
SOURCE: Professional Organizations Committee - Client Survey 





Law (1978), pp.45-46. 


=) he 





Percentage 


- 71 0e4 TABLE 22 


Client Survey: Law -- "Shopping Around"/Available Information 


(1) Individuals 


(a) 48.6% of the sample had only one lawyer in mind and used 
that lawyer; only 15.724 called more than one lawyer prior 
to’ selection’ 


(b) Distribution of the users of legal services by type of 
information which the person knew before selection of 
a lawyer. (Note: Respondents could check more than one item.) 


Type of Information Frequency, ) Percentage 
Lawyer who was expert in related 28 38.4 
field 

information, about. fees Ss) 17.8 
Information about personal 23 31 5 

St tributes 

Names of lawyers located close 15 20.5 


to home 


Other (satisfaction experienced by 
friends, relatives, or business 24 ao A 
associates, success rate) 


No response 5 6.5°8 
Nos 23 
Cc) 9 Distribution ‘of Samp le* of) Users* of Legal’ Services by 


Types of Information which would have been used had 
it been available. 


Type-of Information Prequency Percentage 
Information about fees SE Gog 
Names of experts 48 65).:5 
Information as to personal 30 41.1 


attributes 


Other (satisfaction experienced 
by friends, relatives, or busi- 8 6 Rs ee 2 
ness associates, success rate) 


No response 6 8.2 
N = 73 


KKKKKKEKKEKKKKEKKEKKEKEEKE 


SOURCE: Professional Organizations Committee - 
Civent Gurvey > Law (1978), Tables 11 and I3.. 
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TABLE 26 


Client Survey: Law -- "Shopping Around"/Available Information 


Business Clients 


(a) 73% of the business sample did "shop around" before 
selecting a law firm. 


(b) Information Requested from Firms Contacted. 


Pe teen bace 


(a) Fees (prices charged) 5495 
Cb) Spectali zation 6356 
Co) Locat ton 2h 
Cd).& sav aitabiilirey O36 
(e) Other (please specify) 0 


SOURCE: Professional Organizations Committee - 
Glvent, SUrUCy ctulan (1975), p.46% 


Co) Data Re Desirability for More Information 


65.54 of the sample would have preferred more 
information with respect to -- 


Fees 74% 
Qualifications yey 
Area of Specialization 68% 


KRAKKEKKKKKEKKEKKEKEKE 
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Client Survey: Law -- Discussion re Legal Fees 


Cl) “Individt 


65% 7A 
Clon otf 
did disc 
presente 


(2) Business 


Stage 


(a) 


(b) 


Cc) 
(d) 


as 


of the sample did not discuss fees prior to their selec- 
a lawyer and 47% never discussed fees. Of the 45% that 
uss “legal fées, over 102 did so after the final bill was 
di. 
In the section on the Economic Analysis of the Market for Legal Services 
of the "Division of Functions-Law' Paper, Janet Yale states: "In general 
belief that all lawyers charge high fees, coupled 
with a lack of information about fee levels may 
stop individuals from searching for a cheaper 
lawyer or indeed from feeling that they have been 
overcharged. In addition, if they do not know how 
fees are determined, clients have little way of 
judging the appropriateness of prices charged." 


Clients 


at which Clients Discussed Fees with Lawyers. 


Pe Peentiag ¢ 


in preliminary talks with a 
: 1633 
number of firms 


apter ai firm has been selected 


but before the actual work has 34.0 

been undertaken 

after being billed Se) 

never Zest See Til, 49> ea P) 


business 


SOURCE: Professional Organizations Committee - 


Cigent Survey - Law) (1978). pp.49=51. 


NOTE: 86% of the business sample indicated that 
they had received, "“eood value for their 
money". 
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TABLE 28 


Client Survey: baw i-zabegreec ob (Satisfiacttromawi th Lawyer's Services 


cis Individuals 
Satisfactton with Service 


Do you think your lawyer did: 
Frequency Percentage 


(a) a competent job 52 BE. 2 
(b) an incompetent job 10 une As 
(c) don't know 8 10.9 
(d) barely adequate ia es 
(e) could have done better 1 i. 3 
(f) no response 1 J et *3) 
N= 73 
No response = 1 = 1.3% of the sample. 
SOURCE: Professional Organizations Committee - Client Survey - 


Law Sel ore ee. 36, 


(2) Business Clients 


Only 27% of this sample changed lawyers in the past 
five years and of these only 20% did so for reasons of 
dissatisfaction with lawyer's services. "The high in- 
cidence of satisfaction among business clients can be 
attributed in part to the effectiveness of the search 
engaged in by this client group." 


SOURCE: See "Economic Analysis of the Market for Lawyers 
Services" in the "Division of Functions-Law" Paper. 


KRKEKKKKKKKKKKKEKE 


= J0F. + 


TABLE 29 
Client Survey: Law -- Nature of Complaints about Lawyers' Services 

(1) Individuals 

(Recall Table 28 sw8Upra, that only 27.4% 
were dissatisfied with their lawyer's work). 

Distribution of those who complained about the 

quality of service received by the nature of the 

complaint (frequency and percentage) N = 19 
Nature of Complaint Erequency Percentage 
Lawyer did not communicate as to 10 52.6 
progress of case 
Lawyer was slow in dealing with 12 63.2 
the case 
Lawyer did not communicate in 

Z 10.5 

understandable language 
Lawyer did not consult with client 
: : Pa 6 3L.6 
in making decisions 
Lawyer's advice was incorrect 7 3648 
Other 5) 47.4 
SOURCE: Professional Organizations Committee - Client Survey - 


bow (1978), Table 23. 
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TABLE 30 


Client Surveys Law -- Courses of Action Re Complaints 


‘GR: Individuals 





Distribution of the Sample who used Legal Services by the 
courses of action which could be taken if there were a 
complaint about the quality of services rendered (fre- 


quency and percentage) N= 73 
Possible courses of action Frequency Percentage 
Law Society of Upper Canada Yaga | DOnnO 
See another lawyer 1k B5EPL 
Court Je ands 
Talk with lawyer/senior partner ES 2 OS 
Attorney-General's Office/Crown 4 Sind 
Don't know ES ORS 
Change lawyers 2 Ad | 
Legal Aid Z eond 
Newspaper complaints column 3 ae 
Can't do anything 6 &. 2 
Better Business Bureau ug 1.4 
No response 12 6.5.4 
SOURCE: Professional Organizations Committee. = Client Survey - 
Powe CAI 693s ear le +25 
NOTE: Of the individual clients surveyed, over 


36% either did not know what courses of 
action were available to them re unsatis- 
factory legal services or did not respond. 
Only 1.34 indicated civil action. Compare 
to "business clients survey" where 65% in- 
dicated that they would consider changing 
law firms if legal services were unsatis- 
factory. 
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TABLE 


32 


The Law Society of Upper Canada's Errors and Omissions Insurance: 


alee 


a 


Rete oo October i31., 


Number of Claims: 
- Closed: 80 
- Open: 330 


Claims” Size 
—pomnallest: s 
~Mbarees. E 


- Average 
Claims 


SOURCE: 


410 


pele 
$35 900,000. 


Srey Wy as 


uo] 


Loss by Origin 





(1): pReal Esiteatie 27, 
(Defective Title 
Searches) L222) 
(Registration 
ET rors ) CLO) 
GOther ) MP 79 
(2) Missed Limitation 
Pie x 401d. LZ 
(3) Gommercial Errors 0 
(4) Other GCmwksoec. ) ve 
100% 


Claims" ‘Costs Paid: and 
Reserved: 


(1) Gost. tho Tniddviduel 
Insured: 


CPLwost ito Law’ society 
(3s hOOS't. LoeGestas 


Report “otutarry ©. iS timton, iCHa lms 
Manager to the Chairmen of the 


Standing Committees of the Law 


society of Upper Canada, 
if) iLaw esociety Gazetwe 1249 


CLOT #4) 





are es yg 


64), Ode . 500, 
15404, 10a 
302), 396, 
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TABLE 32 


a 


Law Society of Upper Canada E&O Insurance: Claims History 1972—1L975 


A Number of Claims 
BOPZ : jib 
i as ps ie a20 
1974: 429 
bo ES: 485 
pig Payouts Per Lawyer fn Ontario 
Ora SUS * 
pO a i Sol. 
1974: S22 Os 
Ve EER: $157. (but some claims still open) 


SOURCE: Wec. Maltman, Panel Discussion 
on Errors and Omissions Insurance, 
(1977) Law Society Special 
Lectures 105 at 108 
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+ ATA Es TABLE 34 


Lawyers' Liability Insurance: The. 0.5. Experience 


FREQUENCY DISTRIBUTION OF THE PER 


» ent of Increase 


TABLE V 


{INSURANCE RATES DEMONSTRATED BY 52 JURISDICTIONS 
BASE YEAR - 1961* 








CENT OF INCREASE IN LEGAL MALPRACTICE 


~ \hove 300% 1 
950%-299% 1 
4 07-249% 

150%-1997% 3 
100%-14.97% 11 
50%-997% 1 1 2 10 8 
1%-49% 1 1 11 13 13 14 11 
No Increase 92 ' $2 49 49 40 38 37 19 15 
Decrease 2 2 
1962 1963 1964 1965 1966 1967 1968 1969 1970 
YEAR 
Table based on a listing ox ISO rates previded by the St. Paul Insurance Companies, St. Paul, Minnesota. 
TABLE VI 
INCREASES IN LEGAL MALPRACTICE INSU RANCE RATES IN 52 JURISDICTIONS 
BETWEEN 1961 AND 1970 
NO INCREASE UNDER 50% INCREASE 50%-99% INCREASE 100%-14.9% INCREASE 
Idaho Alabama (43%) Arizona (51%) Aikansas (100%) 
Kentucky Colorado (43%) Georgia (51%) Florida (100%) 
Missouri Delaware (31%) Hlinois (57%) Towa (100%) 
Nevada District of Columbia (43%) Maine (86%) Minnesota (100%) 
North Carolina Indiana (29%) Michigan (86%) New Mexico (100%) 
North Dakota Kansas (43%) Nebraska (51%) New Jersey (129%) 
Oklahoma Massachusetts (40%) Ohio (86%) Vermont (100%) 
Puerto Rico Mississippi (147%) Pennsylvania (8670) Virginia (100%) 
Rhode Island Tennessee (40%) ; Washington (111%) 
South Carolina West Virginia (43%) Wisconsin (143%) 
South Dakota Wyoming (147) Hawaii (100%) 
Texas 
Utah F 
New Hampshire 
‘ 150%-199% INCREASE 200%-299% INCREASE 300% INCREASE OR MORE 
Alaska (186%) California (275%) Oregon (3007) 
Connecticut (186%) 
_ Louisiana (186%) 
Maryland (174%) 
New York (154%)* 


“Except for New York City where increase was 180% 


SOURCE: Shear, "Professional Liability Among 
Architects, Engineers, Lawyers and Accountants", 


in Report of the Secretary's Commission on Medical 
Malpractice (UWS :Dept.of H.ELW.<:1973) at p.643 
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TABLE io Be) 


Malpractice Insurance Rates: An Inter-Professional 
Comparison (0.5%) 


MALPRACTICE INSURANCE RATES FOR LAWYERS, ARCHITECTS 
ENGINEERS; PHYSICIANS, SURGEONS, AND DENTISTS 
SHOWN AS PERCENTAGES OF 1962 RATES FOR EACH PROFESSION 


LAWYERS ENGINEERS PHYSICIANS SURGEONS DENTISTS 






























NOTES: 


as Accountants have not been included because nationwide 
information was not available. 


2% Dentists were included as the non-physician health 
care profession is considered to have the most 
serious malpractice problem. 


SOURCE: Shear, "Professional Liability Among 
Architects, Engineers, Lawyers and Accountants", 
in Report of the Secretary's Commission on 
Medical Malpractice (U.S. Dept. of H.E.W.: 1973) 
at p,.bA3. 
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FOOTNOTES 


For factual background, see Appendices Ay UB; 1G, 

and D to the Research Directorate's Staff 

Study, History and Organization of the 

Accounting s Law, Architectural, and Engineering 

Professions Gro7 es respectively. The leading 
Canadian article on professional civil liability as 

a competence incentive is Prichard, "Professional 
Civil Liability and Continuing Competence", in Klar 
(ed.)-Studies.in Canadian Tort.Law (19717) wewAtoo see 
Kretzner, "The Malpractice Suit’2is It Needed! (1973) 
il Osgoode Halt U jhaed5. bere following American lite- 
rature is also relevant: Calabresi, "The Problem of 
Malpractice: Trying to Round Out the Circle GIGI977) 
21), Use, ile ad ue 3105 Reds ree" Reo nom o Analysis of 
Medical Matpract ice! --Lo7}—ie—o£ he pe Std -2.64e3 
Prins, "Accident and Malpractice Liability of Pro- 
fessional Corporation sharehotders"=—(¢97-)—1L0-+U- 
Mich. J. Law Reform 364. 


Prosser and Wade, Handbook of the Law Or Tots 
Othed..wi97lde at 161. 


Fleming, The Law of Torts (4th @d. 5° LOFT yar Oo. 


pee Reiter, Discipline NswAGMeans of Assurin 


Continuing Competence in the Professions, Working 


Paper #11 prepared for the Professional Organizations 
Committee (1978). 


Supra note 1 at 381. 


See Prichard, supra note 1 at 377-380 and accompanying 
footnotes. 


Senator Daniel Inouye, (1975) 121 Cong. Ket. "414 . 
quoted. supra, note 1 at 378’, 
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Government of Ontario, Committee on the Healing Arts, Report 
Vol. 3 (Ontario: Queen's Printer, 1970) at 70. 


Waxman Report, California Assembly Select Committee 
on Medical Malpractice (1974) quoted supra note l 

at 378. Also ‘see Roemer, "Controlling and Promoting 
Quality in Medical Care", (1970) 35 Law and Contemp. 
Props T2864 \at °297. 


Schwartz and Skolnick, "Two Studies of Legal Stigma", 
€1962) DO°*Soctal Problems °133. 


Reder, supra note l. 
Reeder} ‘supra note lat 291. 


See, Prins, supra note 1, at 389-394. Also ‘see 
Havighurst, "Medical Adversity Insurance--Has Its 
ite Game?!  [fOrs) Duke beds VEiZ73S (atvlz34-1236, and 
Keeton, "Compensation for Medical Accidents" (1973) 
SAU 7U. Pale Le Rees’ 90% 


Keetion,, supra mote, 14, .at, 616. 

Posner, Economic Analysis of Law (2nd ed.) at 34. 
Galabresi, supra note 1, at 136. 

Ebids , £7134. 


hvretener,) Gupta note Ie. at. 69. 


See Reiter supra note 4, Part H - Conclusion: Proposals 


for Reform. 


See Huszagh and Molloy, "Legal Malpractice: A Cal- 


culus for Reform", (1977) 37 Montana L.R. 279 at 324. 
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Illich, The Right to Useful Unemployment and Its 
Professional Enemies (1978) at 88. 


Reiter, supra note 4, especially at pp. POSALZT A. 


Huszagh and Molloy, supra note 21 at 345. 
See Pritchard, supra note "1/ ae OSSar 
Tprar sab oO 


This phenomenon has a particular relevance for the 
medical profession. See gene rail lovee «*S AGM ater an 2 er, 
O.-Ca The Sitent Doctor tva- lie Dutaye ito. taped fanGlO7) 
Osgoode Hall L.J. 81. See also, R.EB. Dedmon, 
"Problems Shared in Common by Doctors and Lawyers", 


(1976) 49,7 Wise. Bar Bull. 49. 


Lamphier v. Phipos .(1838)° & CYe Pero. at 4/or Also 
Seen Crtisuve sowilvester Pl9O5O)/4O.h. 1327 at Lao 


Glos, “Note on the Doctrine of Professional Negii-— 
gence © (1965) -41iGan, @Ban: Revasl140 atela2. 


This®poimesis discussed by Prins, supra’ note ly at 
fie Foe Ws 5 


See Atiyah, "Accident Prevention—and. Variable ~Pre- 
mium Rates for Work-Connected Accidents" (1975) 4 
Be Hs al eis (PCE Ee eed Mace 9 Ws Pe 


See Prichard ,* supra snoté’ i, ats 38on 


The need for mandatory data disclosure is discussed 
in Note, "Improving Information on Legal Malprac- 
tice! (2972-73) 82 Yale Fido 390; 
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34. 


39% 


36% 
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38. 


39% 
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42. 


a3% 


44. 


45. 
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See Appendix A to Research Directorate's Staff 
Study, supra note 1 


Figure from the Public Accountants Council for the 
Province of Ontario. 


The 1975-76 membership in the ICAO was 11,334. of 
these 5,119 were in practice as public accountants. 
See Appendix A to Research Directorate's Position 


Paper, supra note 1 


Shear, "Professional Liability Problems Among Archi- 
tects, Engineers, Lawyers and Architects", in U.S. 
Dept. of Health, Education and Welfare, Report of 


the Secretary's Commission on Medical Malpractice 


(21975) Lauv637. 


"Accountants: Cleaning Up America's Mystery Profes- 
sion", U.S. News and World Report, December 19, 1977 
at '39=41. 


Ibid. In 1977 there were nearly 180,000 C.P.A.'s 
in the U.S. Course enrollments have doubled in five 
years. The profession is increasing its size at 
the rate of 10% per year. 


Shear, supra note 37 at 637-640; supra note 38 at 39. 
Supra note 38 at 40-41. 


Rep. John E. Moss, "Congress Probes Regulation of 
Accounting", Fed. Sec. Law Reports - No.737 (1978). 


ICAO, Report of the Special Committee on Professional 
Incorporation and Professional Liability (1970) at 7. 
ee eee 


Ss€e infra Part Cc. 


Denabwe Tice cy.) Mar le , ohb960} 26 0 sbyRS 1(24)0 2490s 
Toromont Industrial Holdings Ltd. v. Thorne, Gunn 
(2976), 10 O.R. (24) 65; Haig vy, Baniord, [19771 
Les. GyeR. 466: 6Sodd POTD. ve Peseis (1977)+-17 0,8. 
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Appendix: Taple sl? 


Appendix: lap LewZe 


seer Professional yOnrganizationsyGonmittec?S/Cadzent Survey - 


Acecoun tangy? (197'79% 


Ibid. 
ibid. 


The arguments are canvassed quite extensively by 
Prichard, supra note: 1) at’ 386-387... .-Also see 
Epstein, "Medical Malpractice: The Case for Con-— 
tract44 (2976) eAPBaks Researched? Sieatalsssisek: 
"Contingent fees allow expensive and difficult 
cases’ to be brought ‘by plaintiffs who have@limited 
resources of their own. These cases will in many 
instances simply not be brought, no matter how 
worthwhile, if the percentage of recovery awarded 
torvlawyers tis limitedsby epublicynegulationsyy.a. 
The compensation to attorneys who work on contingent 
fees does not seem excessive if the risk they bear 
LsGtaken into account," 


Dee Intra bales oc.2s and CC. 3" 


Supt a. DOG 45, am —. 5. For a general discussion see 
oye, Protessional Neglizvence=. 11973 bose yc. 
Special Lectures; Nelson, "The Source of Professional 
Liability? .TontpeniContracn'h. .[1975.) eso ausec: Special 
Lectures; Gormley, "Accountants Professional PtaDili ty 
=~A Ten Year Keview:, ((1974) 29 Bus. Lawyer 1205. 
Adelbére; “AccounBan ts iLeoal sbiabil poy" 261974921 

Nat 2 [Rubs fAGeee 22. 


pupra note’ 43° at 3. 


Adams ,"Lessening the Legal Liability of Auditors", 
(1976-77) 932 Bus. Lawyer 1037 «at 1040. 


in Re -Kingston: Cotton Milt Co, [18961°2 .@n. Faso at 288. 


bs Peer Prt S.C. Re (466., 

28. Tiid. » at “475.. 

ao wupra mote “5 /'. 

60. PES64)] A.C. 465. 

Gl. supra nore 37 at 476, and 482 per Dickson, J. 

6. See the case comments by Brown, (1977) 15 Osgoode 


Wade i. ore and TimbruLlt, (1977)*'2° Can. Bus.L.J. 68. 


63. Supra note 5/7. 
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65. VeRO, estpra note 64" at’ 4. 
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cussed in Besser, "Privity--An Obsolete Approach to 
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of the Law” (1970-71) 46 Wash. L:R. 675. 
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1465-67) Dales RY C20) 345" (Many Code) Wateous.. 
Winget; Ltd, (1960S. 1b. tio32) Cah} ee reg hstnce.- 
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Fei See infra sub-part (4). 
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73s, Appendix: # Tabier4,” The LCAQ: Report. supra note 
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"As would be expected, on the average the 
coverage tends to increase with the size 
of the firm, but the actual coverage of dif- 
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Forsinstanse:, five  fainms (with va ctotel.ottlLess 
than 5 persons carry the maximum coverage of 
SL 3000 3000. on0n sthe saother hand 7 sok Sthe REI ve 
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carry the maximum amount of insurance. On the 
surface, and not knowing the nature of the 
practices, it would seem many members of the 
Ontario group plan may be under-insured. Still, 
inadequate insurance is better than no insurance, 
and there are probably still many members in 
practice who carry no insurancelat all.) We 
have not made any studies to determine how 
extensive insurance coverage is among prac- 
tising firms 1! 
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See Kroll,"The Claims-Made Dilemma in Professional 
tabi lity iLosurance” »¢1974-75) .22 Uuac.LsA. Law Rev. 
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Appendix: Table 4A. 
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Interview with J. Adelstein, ICAO Insurance Committee, 
Maren £6501978. 


Appendix: Table 5. 
Supment note +S). 
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Supra, mete 43, ati 9. 


Supra,” note: Sk. 


Letter of J. Adelstein, ICAO Insurance Committee, 
dated Uctiober 24) i977 tor POC. 


Supra, note 8b. 
See Reiter, supra note 4, at 113-133. 


These points are amplified in Reiter, supra, note 4 
at "1s3-140. 


See Appendix C to Research Directorate's Staff Study, supra 
note 1; and Appendix D to Research Directorate's Staff Study 


supra note ] 
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One commentator has noted that while the majority 
dPecasies: involve architects sein ip eact teqLivega ht 
the situations, the word engineer could be substi- 
tuted for architect when an engineer is furnishing 


similar service." See Bell, Professional Negligence 


of Architects, and Engineersin(l93S8) 12 xVandwelsRev. 
7 pl 


Professional liability instrance 15: mainly ther con, 
cern of those members of the professions that are 
engaged in private practice. With respect ;to%en- 
gineers, only 10-12% of the APEO membership (approxi- 
tate by, 43., 000. in 1978) carry on a private peactice. 
The proportion is considerably higher for Ontario 
architects. The liability insurers do provide an 
insurance package for the "employee" as well. As 

the vation al insurer is informational, oroechure 
explains: 


“In the case of Engineers and Archi-— 
tects employed by consultants, the firm 
Can Duy proLessional Liability insurance 
which provides coverage for all employees 
and former employees. 


The majority of Engineers and many 
Architects, however, are employed by others, 
Such as manufacturing “concerns; ominingeconm- 
panies, various levels of government, uti- 
lities, etc., and generally these employers 
cannot’ obtain professional liability insur-— 
ance. Furthermore most general liability 
policies specifically exclude professional 
LiabpLirvey: 


Thus.~there 1S. no protection aLtiorded 
to-the individual Engineer or Architecer! for 
claims made by Third Parties arising out of 
his professional services. Recent court de- 
cisions are tending to increase the respon- 
sibilities, of professionals in zalij fiekds 
intatavour of, the. consumer, and. 4s a2 result 
the consumer is becoming increasingly aware 
of. the. possibilities, afforded Dy tarsus, 


The National, Program Adminsitrator offers liability 
insurance for the individual "employee" as well as 
the “consultant”. « Our focus will be primarily on 
the latter. 
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See Special Bulletin: Hard Facts About the RAIC 


and Canadian Engineers Professional Liability 
Insurance Programs (N.P.A.: June 1976). 
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SHppendix: Tables 16 and 17. 


Appendix: Table 20. 


Appendix: Traib er 2 


Supra. note 97 at i. 


An increase in litigational activity or average claim 
size will not affect competence where, for example, 
the impact is dissipated through the mechanism of a 
non-differentiating liability insurance plan. See 
infra sub-part (3). 
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Bin. valbert Bes .8 3D. w[LoG9 |] sWaWweR, O23 qnealLandsot the 
Pacific v. Robert C. McHaffie Ltd. C974), wl Dal. 
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D. Dewees, S. Makuch and A. Waterhouse, An Analysis of the 
Practice of Architecture and Engineering in Ontario, Working 
Paper #1 prepared for the Professional Organizations Committee 
(1978). See Appendix Table 6. 
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for Defective Design", (1970) 19 Cleveland State L.R. 
18427" Witherspoon fe 'Aretitectes and~Fngineers.e4iort 
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Supra note 105. 


A tort-based architectural malpractice action would 
have a six-year limitation period whereas a similar 
action against a professional engineer would have to 
be brought within one year: supra note 134. 


The "consultant" and "individual employee" insurance 
plans were described supra note lhe 


POC Interview with Claude Mercier, Deputy National 
Program Administrator Cid LON 7 ike 


Ibid. 


Standard clause in RAIC and CCPE Professional Liabi- 
lity Insurance Program. 


Discussed supra note 77 and accompanying text. Also 
Sao No P oA. Bill etm, wvonc2 9) n@ luda 1 9y/ Graz, oC hake Made" 
Insurance Can Be a Two-Edged Sword." 


Appendix C to Research Directorate's Staff Study, 
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National Program Administrator, Handbook of Vractice 
for Architects and Engineers (1977) at 7.52. 
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Appendix, Table 18. 


Appendix, Tables 16 and 1 EY ae 


Appendix, Table a ae 


[525 Appendix, Table 14. 
Wh Appendix, Table 16. 
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162... Ibid. 

163. RAIC Annual Report 1975-76 at 14. 

164. Supra note 97 at 1. 

165. The program appears to be patterned on a similar loss 


prevention program that was instituted in 1971 by 
the American Institute of Architects and the National 
Society of Professional Engineers. See Shear, supra 
note 37 at 640. 


166. Supra note 163 at 14. 
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Lies Kierr, "Lawyers Professional Liability Insurance: 
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"Lawyer Malpractice: The Boomerang Principle" (1977) 
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Li APS oireC.. Gazette’ 249 "at "252. 
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Laskin, The British Tradition in ‘Canadian UVaw C1969) 
at 26. 
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Banks wv. Redd; (1974), 53 D.UeR.o3d 2/7.) per snenryeee 
at 41-42 
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cations of this judicial expansion see Wallach and 
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shaky Citadely. (C1970)\10 SantasClara, hawver 257: 
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Supra notes 132 and 133 and accompanying text. 


Appendix B to Research Directorate's ‘Staff Study, 
supra note l 


Carthy, Report of the Errors and Omissions Committee, 
(1977) 21 2.5.8.C. Gazette 226 at 227: 


"A number of members have urged that differen- 
tial levies be introduced. The Special Con- 
mittee has considered a number of possible 
applications of this principal but have so 

far found that they all involve serious draw- 
backs which on balance have persuaded them 

not to recommend their adoption. For example, 
it has been suggested that those who have 
caused loss should pay higher premiums. This 
is much easier to do in automobile insurance 
than in professional negligence insurance. 
Without going into the matter in detail, I 
will mention that the first decision to be 
made would be to decide whether a member would 
become liable to pay a higher premium when he 
reported a claim, when after initial investi- 
gation his claim seemed likely to be paid, or 
after the claim had in fact been settled and 
paid. Settling on the first alternative would 
seem arbitrary and heavy handed since it could 
be applied to members who turn out to be inno- 
cent of any error and it could also result in 
members delaying reporting circumstances which 
could give rise to a loss so as to avoid the 
penalty of a higher levy. The second, which 
might be called hard-claim basis, involves 

the discretionary judgment and is open to 
argument and delay. The third or claims 

paid basis is positive and unarguable but 
because of the nature of negligence claims, 

it often takes two to five years after re- 
porting to reach a final settlement." 


Ptehd.e,, wet 22.6. 


The incidence and size of legal malpractice claims 
is evidently lower in less populated areas. Appendix, 
Tab hei «i3:. 


Stinton, supra note 174. 


Appendix, Table 31. 
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DAS Appendix, Table 33% 

papa ae Carthy, supra note 209 at Zee 

ig 2a Lbid. sh 662e6% 

Be Pikes Stinton, supra note 174, at Dey 2a 
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further research on issues of re-certification and 
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224. Morham, Lawyer's Errors and Omissions Claims: 
Professional Liability and Loss Control (1977). 


225. LDisdeS Zeite’:- 


226. There are, for example, six checklists: Gips a -check— 
list. fox, comp.ling information for a solicitor acting 
fora lessor or lessee; (2),,a check-list for reporting 
letters when acting for a tenant; (3) a partnership 
agreement check-list; (4) a check-list for each 
file when acting for the purchaser; C5) «ae ims Lar 
one when acting for the vendor; anid,2°G6 gua .s lraore 
holders’ agreement check list. The manual has 31 
pages in all. 


ha Carthy, Letter to Members of the Law Society of Upper 
Canada: December 5, 1977. 
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228. Government of Ontario, Ontario Law Reform Commission, Report on the 
Administration of Ontario Courts, Part III (1973). 


229 Lbid., at 203% 


230. See L.S.U.C., Intermediate Brief No.6 to Professional 
Organizations Committee "Continuing Competence," 1978. 


Zaks Ibid. 

232. Supra note 209, at 227-228. 

Fda Prichard, supra note 1 at 389. 

£34 Ibid., at 391. The "defensive medicine" phenomenon 


is not restricted to the medical profession, ia a 
submission to the Ontario Law Reform Commission's 
Class Actions Study, the ICAO provided this descrip- 
tion of "defensive auditing": 


Defensive Auditing. Increased litigation 


would tend to encourage the adoption of de- 
fensive practices by auditors. Auditors 

might well make exhaustive additional exami- 
nations and adopt auditing practices which, 

if guided solely by their professional judg- 
ment, they would deem unnecessary. ltcis\ by 
no means clear that this would improve audi- 
ting performance. In performing an audit, the 
auditor would be expanding his examination to 
encompass not just what he feels might be sig- 
nificant in the framework of the examination 
at the time he is conducting it, but also what 
might be seen as significant if for some rea- 
son his audit findings, subsequently, were 
evaluated by a court with the advantage of 
hindsight. The added steps motivated by fear 
of litigation may well deflect the attention 
of auditors from the ongoing improvement of 
techniques and from the necessary, orderly 
evolution of the audit function which arises 
from the professional's desire to a job well 
and efficiently. Such cautionary practices 
would also, unquestionably, increase the 

costs of auditing." 
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The ses :points» are discussed by Prichard, supra nTO.t Gi ide 
at 389-391. 


Prichard, supra note l, at 392%, 
Supra note 64, at 8 


"Architect Claims Liability Burden is Placed Untairtly 
on Profession", Globe and Mail, February 14, 1978. 


See discussion supra notes 108-110 and accompanying 
text. Also see Appendix, Table 10. 
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pline: geartnrs AsO Bulletine No .S5 (Salye4g77) at 1: 


Saas CEP EPbet rer mt Oo All Members: "Professional Liabi- 
lity Insurance for Canadian Engineers", October LG, 
1975) aways 
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Huszagh and Molloy, supra note 21, at 345. 


[1975-76] Lay Observer's Repont (0 .K.)7, at para. 24. 


See supra note 5l. 
Prichard, supra mote, 1 at, 387. 


Ministry of the Attorney General. of Ontario, Discus- 


sion Paper on Proposed Limitations Act (September, 


1977) at 1. 


This refers to the Discussion Draft of the Proposed 
Act appended to the Discussion Paper: supper note 252. 


Prins, “supra note 1, “at BS9l)in.253.° Also see Note, 
"Information on Legal Malpractice", (1973) 82 Yale 
b3s 290 at S93. 


Houghey, supra note 190, at 893. 


Comment, Professional Negligence (1972-73) 121 U.Pa. 
L.Rev. 627 at 688-689. Also see Wallach and Kelley, 
supra note 244 at 269-272. 


see, for example, Calabresi supra note 1 at 131-133 
and Epstein, supra note 51 at 137. 


Shnidman and Salzler, "The Legal Malpractice Dilemma: 
Will New Standards of Care Place Professional Liabi- 
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This point was made in the context of compulsory 
liability insurance for architects by an OAA Task 
Force in 1974. Supra note 159 and accompanying 
text. And see POC (Steven Wilson) Interview of 
Mr. Claude Jarrett, Task Force Chairman (August 
day Roya). 
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Carthy, supra note 209, at 2298: 
Prichard, supra tote *.~ ar 382, 
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There is an excellent discussion of the need LOr 
increased accessibility to claims data in Note, 
"Improving Information on Legal Malpractice" 
CLT 2) 3) 2-8 0n Y alter i aa eo Oe 2 The points made are 
applicable to all four professions under Study. 
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